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OLfCTlON CO^^^^ISSJON OF INDIA 
ORDER 


New Delhi, the 8th Fcbrutiry, 1988 

O.N. 25.—Whereas the lection Commission is suiis- 
lied that each of the contesting candidates specified in column 
(4) of the Table below at the election to the House of the 
People/Legislalive Assembly specified in column (2) and held 
from the constituency specified in column <3) against his 
name has ftiilcti to lodge an account of his election expenses 
in the manner/ha,s not lodged the account at all as shown 
in column (5J of the said Table as required by the Represeiv 


tation of tlie People Act, 1951 and the Rules made there¬ 
under ; 

And, whereas, the said candidates have either not furnish¬ 
ed any reasoii or explanation for the said failure e\'en aflet 
due notice or the Election Commission, after considering the 
lepresenlatiofis made by them, if any, is satisfied that they 
have no good reason or justification for the said failuie; 

Now, therefore, in pursuance of section lOA of the said 
Act, the Election Commission hereby declares the persons 
specified ill column (4) of the Table below to be disiiunlified 
for being chosen as and for being, a member of either House 
of the Parliament or of the Legislative Assembly or Eegisl.a- 
tive Council of a Slate for a period of 3 years from the 
date of this Older. 

TABLE 


S.No, Particulars of election S.No. and name of Name of contesting candidates Reasons for disqualification 

constituency 


1 


2 


3 


4 



126. General Election to the 
Kerala I,x;gislative 
Asserably-1987 


127. -do- 


128. 'do- 


32—Coyalmnnnam (SC) 


94—Palai 


-do- 


S/Shri 

P. Thayankan, 

S. 'o Pazhani, 

Kulakkad Harijan Colony, 
Coyalmannam, 

Disit. Palghit, 

Kerala. 

T. R. Karunakaran, 
Thattathuparambil, 

Palai. P.D., Distl. Kottayam, 
Kerala. 

Joseph. 

Aikkaiethu, 

Kcezhoor P.D., Distt. 
Kottayam, Kerala. 


Account not lodged at all 


-do- 


-do- 




J 2 
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4 


91 


129. Ge ieral Dlei:tion lo the 91—Ettumanoor 
Kerala Legislative 

AsscmWy-19»7 

130. -do- -do- 


Parayil Kultiappan, Accou.n no lodged at all 

Parayil House, 

Arppookata East, 

DisU. Kottayam, 

Kerala. 

P.S. Vijayan Pcrumbunchayil, 

Petumbunchayil, 

Thiruvampadi, 

Neezhur, 

Distt. Kottayam, 

Kerala. _ _ 

------ --- [No. 76/KL/'87U26tol30)l 

By Order, 
C.L. ROSE, Secy. 


18 'ViTtCt, 1988 

wr.’s. 36 '-tfw trfdftrfm nftTPripr, losi (issi 
43) tm:T IOC % if, tlWRT. 1985 'ft 

4Nff R. 1 tapTFlT, % ?rtTl5 18'11-1987 

% wft?r Td tRr;aT3;f ipFiRn utidr ^ i 

82 / 3 ^ 1 ( 1 / 85)1871 
Rit?r R, 
ft?, wTt; hFt q- 

New Delhi, the 18th February, 1988 

O.N. 26.—In pursuance of section 106 of the Repre- 
eonlation of the People Act, 19S1 (43 of 1951), the Election 
Commissiou hereby publishes the judgement of the High 
Court of Orissa dated 17th November. 1987 Election Peti¬ 
tion No. 1 of 1985. 

[No. 82/OR/(l/85)/87J 

IN THE HIGH COURT OF ORISSA, CUTTACK 

Election Petition No. 1 of 1985 

In the matter of an application under sections 100 and 101 
of the Representation of the People Act, 1951 

Rabi Ray ...Petitioner 

Vrs 

tl) Lakshman Mallick, 

(2) Yudhistira Das, and 

(3) Surendra Nath Mishrn ...Respondents. 

For the Petitioner—M/s. R. Mohanty and B. Misra,' 

For Respondent No, 1—M/s, G. Rath, B. 13. Mohanty 
and S. K. Das. 

For Respondents 2 & 3—None. 

(Decided on 141h May, 19877 

PRESENT 1 

The hoiiouiable Afr, Justice K. P. Moliapatia. 

K. P. Mohapatra, J.—In this elcetion petition under ;cc- 
tions 100 and 101 of the Representation of the People Act, 
19,51 (hereinafter referred to as ‘the Act’) the petitioner, a 
defeated candidate who had conte'sted in the general elec¬ 


tion in 7-Jaeatsinghpur Ptnliamcntary Constituency, has pray¬ 
ed for the following reliefs;— 

(a) To declare the petitioner as duly elected for hasing 
received majotily of the valid votes; and 

(bi To nllow inspection and recounting of votes after 
calling for the necessary and relevant docnmcnis, 

2. The facts pleaded by the petitioner are summiiiiscd 
below :—' 

(i) T he Sth general election to the House of the People 
was notified on 20th November, 1984 by an order 
of the President of India. Consequent thereto the 
I-Tcction Commission notified the election program¬ 
me appointing 271h November, 1984 as the last 
dale for making nominations, 28th November, 1984 
as the dale of scrutiny of nominations, 30th Nov¬ 
ember, 1984 as the last date for withdrawal of can¬ 
didature and 24th December, 1984 as the date of 
clcclion in Orissa. 

tii) 7-JHgats'iughpur Parliamentary constituency in Cuttack 
district consisted of seven Assembly segments, such 
as, 35-Tirtul, 36-Erasania, 37-Balikuda, 38-J'rgalsingh- 
pur (S.C.), 42-Govindpur, 53-Nimapara fS.C.) and 
54-Kakatpur, The petitioner and respondents 1, 2 
and 3 conlested the election. The petitioner was a 
nominee of the Janata Party with election symbol 
‘Chakra Haldhar’, respondent No. 1 was the nomi¬ 
nee of the Indian National Congress with election, 
symbol ‘Hand’, respondent No. 2 was the nominee 
of Lok Dal having election symbol 'Khet Jotata 
Hua Kisan’ and responTlent No. 3 W'as an indepen¬ 
dent cantlidjitc allotted with election symbol ‘Horse’. 

(iiij On 29lh December, 1984 the Returning Officer de¬ 
clined the result of the election. According to him 
5,54,523 voles were polled. Out of them 9,699 votes 
were 1 ejected. Of the balance 5,44,824. valid votes, 
the petitioner got 2,61,538 votes, whereas, his nearest 
rival, respondent No. I received 2,62,625 votes. 
Therefore, with a lead of 1087 votes respondent 
No. 1 was declared elected. The other respondents 
received tnuefi less number of votes. The result 
of the election was incorrect and fabricated. Res¬ 
pondent No, t and his agents committed several 
corrupt practices. There was improper reception of 
invalid and rejected votes in his favour and rejec¬ 
tion ol valid votes Which should have been counted 
in favour of the petitioner. 

(iv) Respondent No. 1 and his agents committed the fol¬ 
lowing eoirupt practices : — 

(al They hiied a,nd engaged unsocial elements and let 
loose a reign of terror in the constituency who 
terrori.scd tlie voters and the workers of the Janata 
Party, In Tiriol segment a hardened criminal 
named, Dharmananda Behera w'ns employed hv' 
respondent No. 1 who, with his gang equipped 
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with deadly weapons, came in two vehicles to the 
election meeting of Shri Biju Pattnaik, President 
of the Slate Janata. Party, held at Do-Sadaki on 
7th December, 1984, assaulted Shri Pattnaik and 
created disturbance, as a result of which, the 
voters who had gathered in the said meeting dis¬ 
persed out of fear. F.LR. was lodged'at the Tirtol 
Police Station, but due 'to interference of res¬ 


pondent 


No. 1 no action was taken. 


pense which were convened by government otB- 
cials. High government officers also attended the 
meetings. All these activities were undertaken to 
induce and allure the voters of the area to vote 
for respondent No. 1. The, date, place and other 
details of the meetings are as follows '•— 

(1) On 17th November, 1984 in Tirtol Segment a 
bridge over the river Mahanadi was inaugurat¬ 
ed by the Chief Minister. 


(b) On 14th December, 1984 Dharmananda Bchera 
along with other supporters of re.spondent No. 1 
forcibly entered into the Janata Party election 
office at Sanara in Birtol Grama Panchayat and 
threatened the electors and the workers of the 
.Janata Party and fofeed them on the point of 
dagger to join the lndian National Congress, wo;k 
and vote for respondent No. 1. Again on 20th 
Decembbr, 1984 the said gang forced open the 
State Janata Party office and took away the miero- 
phpne set. 

(e) On 23rd December, 1984 Dharmananda Behera 
and hiS' gang and other workers of respondent 
No. 1 being directed by him and armed with 
deadly Weapons came to village Dandasahi at 
about 1 p.m. and assaulted one Shyamsundar 
Samal and threatened that they will kill his mas¬ 
ter Pali) Parija. 

(ui Thereafter they proceeded to Kanakapur bazar 
and held out open threats to kill the Chief Janata 
Parly campaigner Shri Pratap Cltandra Mohanty. 

. (e) They further proceeded to Sahara Hat and crimi¬ 
nally assaulted Sarada Charan Parija, Chinjaniani 
Das, Harish Roul and Sudam Charan Panda who 
were supporters of the Jaijata Party . 

(,f) On I3th December, 1984 one Siiiribas Swain, a 
. well known anti-social element who was campaign¬ 
ing and canvassing for respondent No. 1 created 
a. reign of terror at Chatua by holding out 
threats to the voters of the-area that unless they 
would vote for respondent No. 1 they will be 
severally assaulted and their houses will be .set 
on fire; 

(g) On the .same day (13 th Decembe»’, 1984) in village 

Kolar ahother anti-social element employed by res¬ 
pondent No. 1 named, Basanta Parija criminally 
assaulted Kumarbar Swain and Surendra Moha- 
patra who were workers of the Janata Party. 
They also threatened the voters of the area (hat 
unless they would vote for respondent No. 1, they 
will be Tilled. 

(h) In 7-Jagatsinghpur Parliamentary Constituency 

t-wg assembly .segments, such as, 38-Jagatsinghpur 
and 53-jlSimapara were reserved for scheduled 
castes. The scheduled caste people of these seg¬ 
ments belonged to Mallick community vzhich in¬ 
cluded sub-castes Pana and Kandara, Respon¬ 
dent No. 1 belongs to the scheduled caste of 
Mallick community. During his election campaign 
he held: several meetings in several places and 
met several people of his community and promot¬ 
ed caste and communal feelings. He jyLosagated 
amongs( them that because he belonged to their 
own caste (scheduled caste) they should cast 
their votes in the election in his favour. As a re- 
.sul|:, feelings of the scheduled caste voters against 
the petitioner who is a Sabarna Hindu ran hish. 


',(2) OnJ2nd November, 1984 another meeting was 
organised at Balikuda segment for inauguration 
of Nagpur Jora Setu by the Chief Minister. 

(3) On the same day (22nd November, 1984) inaugu¬ 
ration meeting of Paladhua Bandha was held. 

(k) A loan M'ela (credit fair) was organised in Govind- 

piir-Niali Block at the instance of Rabi Mallick, 
Chairman of the Panchayat Samiti who belonged 
to the Congress Party on 9th December, 1984. In 
the said loan Mela voters were allured to take 
loans and vote for respondent No. 1. Rabi Mailick 
was working in support of respondent No. 1. 

(l) On 20th December, 1984,.21st December, 1984 and 

22nd December, 1984 utensils and blankets were 
distributed to voters of some villages of Terundia, 
Dchupnr and Tulasipur Grama Panchayats in 
Nimapara segment through the local Sarpanchs 
Raj Kishore Nayak, Krushna Chandra Das and 
Sikhar Sahu respectively at the instance of res¬ 
pondent No. 1 in furtherance of his election pros¬ 
pects and with the object of inducing the voters 
to'vote for him. 

(m) In Nimapara segment several tube-welb were 

' sunk in a number of villages on various date.s in 
the month of December, 1984 at government ex¬ 
pense but at the instance of re.spondent No. 1 in 
order to attrack the voters of the villages to vote 
for him. The villages are Salanga, Dhaia, Ama- 
•ranga, Chhabatia,:,Janra, Uchhupur (Muslim Sahi),' 
Kolhana (Harijan Sahi and Dianka Sahi), Nua- 
santha (Brahmin Sahi), Dhirapur, Aul-Pingal, 
Chhanua (Harijan S'ahi), Dhanuahasta, Balanga 
and Biidhei (Harijan Sahi). 

(n) A new moruin road with boulder base ,was laid 
in village Balanga at_ government expense at the 
instance of re.spondent No. 1, with a view to in¬ 
duce voters of the area to vote for him, • 

(o) The following polling staticuis were, completely cap¬ 

tured at the instance of respondent No. I by his 
workers. The polling agents were forced out of the 
polling stations. The voters were forced to put the 
seal on ihe election symbol of respondent No, 1 
and insert the b'allot papers into the-ballot boxes! 
The Presiding and the Polling Officers were male 
.spectators and did not prevent the illegal actions. 

A. Tirtol segment.—Polling station nos. 4-Krtishna- 

nandapur, 4l-Raipur Patna, 46-Banito, 75- 

Mulasing. 

B. ' Erasama segment.—Polling station at Banikunda. 

C. ' Kafcatpur .segment.—Polling station nos. 5-Bada- 

gaon, 121-Karanjapur. 

(p) The following irregularities were alleged to have 

been perpetrated in counting of votes, all of which 
were done in connivance with re,spondent No. 1 
so that he would win the election. 


(j) During , the process of election're.spondcnt No. 1 
himself, Shri j. B. Patnaik, Chief Minister of 
Orissa and Shri B. K., Biswal a powerful Minisler 
of the State, openly gave out in public meetings 
at various places within the constituency promis¬ 
ing to do various welfare activities for the peo¬ 
ple of different localities. Various inauguration 
ceremonies r were' conducted . at govermrient. ex- 


(1) There was improper acceptance of 501 rejected 
and invalid votes which were counted in favoiix, 
of respondent No. 1 as per the details stated 
in schedule ‘A‘ of the election petition. 

(2) Accountin.a and totalling of votes in different 
Assembly segments were deliberately incorrect¬ 
ly done so as to ino ease the number of votes 
or respondent No. 1. 
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(3) From Part I of Form 20 relating to Njmapara 
segment it will appear that actually respon¬ 
dent Mo. 1 received 38,445 votes, but it was 
Vi'rongly shown as 38,453 votes. Iliese 8 votes 
were wrongly counted m favour of respondent 
No. 1. 

4 ) In Govindpur segment, 7 votes were added to 
the account of respondent No. 1 and in iirtol 
segment, 1 vote was similarly wrongly accounted 
in his: favour. 


therefore, suspects that he manipulated the 
counting results m favour of respondent No. 1. 

3. It is averred that on 29th December, 1984 the peistioneiy 
was occiared to have been erected, but at the instance oi 
ishri B. K. Biswal and Smt. Jayanti FatnaPK, who came to the 
Goileciorate premises, the lesult was maniiiutated and ulti- 
maiciy respondent No. i was declared to have been elected. 
It is stated that before the ''result was tinaity announced the 
petitioner made a specihc prayer for recount pointing out 
uie details of intjfmities, inieroplations, manipuiations and 
over-writings in tiie accounts, but the Returning Officer refused 


;5) Respondent No. 1. exploited his position as the 
nominee of the ruling parly and by intlucncmg 
government officers^ who were entrusted with 
the safe custody of the ballot boxes after the 
poll was over, and m collusion with them man¬ 
aged to take aw'ay valid votes .cast in favour 
of the petitioner so as to decrease the total 
number of voles obtained by him. The details 
have been stated in schedule ‘B’ of the election 
petition. 

(6) Respondent No. 1 managed to put extra account/ 
spuridus ballot papers after affixing the seal on 
his own symbol into the ballot boxes so as to 
increase tne number of votes in his favour. 
The details have been stated in schedule 'C’ 
of the election petilion. 


t.- recount the votes. 

4. Witli the above allegations of facts the petitioner has 
made the specific prayers whicn have been refened to earlier. 

5. Respondent No. 1 filed an elaborate written statement. 
The esseniial facts pleaded therein relevant for decision of the 
issues raised are slated omitting the details for the sake of 
crevily. According to him the election petition does not satisfy 
the requirements of sections 81, 82, 83 and 117 and is liable 
to be dismissed under section 86 of the Act. Material facts 
in support of the allegations have not been stated and ell 
the allegations made, ate false, incorrect, vague and indefinite. 
The Returning Officer and the counting officers against whom 

, allegations have been made,, having not been added as parties 
to the election petition, the same is bad for non-joinder. < 


(7), In Govindpur segment 72,777 fotes were polled, 
out of Which 1,409 votes were rejected. Thus 
there were 71,368 valid votes, out of which the 
petitioner had polled 38,881 votes, respondent 
No. 2. had polled 2,384 votes; respondent No. 3 
had polled 1,410 votes and respondent No. 1 
had pblled 28,693 votes. At the time of count¬ 
ing it; was noticed that tlie petitioner had poll¬ 
ed 10,188 valid votes more than respondent 
No. U but in Fart 11 of Form 20 it was found 
that only 70,956 votes were polled in Govind¬ 
pur segment and the petitioner had received only 
37,489 Valid votes. So, 1,392 valid votes which 
had been received by the petitioner were either 
not taken into account or were managed to 
disappear clandestinely by the counting agency 
at the: instance and in collusion with respon¬ 
dent No. 1 which has materially affected the 
result of the election. 

(8) Some ballot papers contained mhrks on the sym¬ 
bol of respondent No. 1 by instruments other 
than the seals supplied for the purpose. Although 
the polling agents of the petitioner objected for 
reception and counting of such votes in favour 
of respondent No. 1, no heed was paid to such 
objections. The detailed particulars have been 
stated in schedule ‘D’ of the election petilion. 


6. Ihe process of election did not start prior to 20th Nov¬ 
ember, 1984 when tbp 8th General Election to the Flouse of 
ihc People was notified by an order of the President of India. 
After initial counting of votes it was noticed that 5,54,523 
voles were polled including postal ballots. Out of them 9,699 
votes were rejected. Of the balance, the petitioner got 2,61,538 
valid votes, whereas, respondent No. 1 had received 2,62,525 
valid votes. Thus respondent No. 1 secured a majority of 
1087 valid votes and was declared elected, but subsequently 
at the time of filling up of the index card ■ discrepancies were 
detected in boothwise computation made for Govindpur seg¬ 
ment, Is was found' that votes pertaining to four polling sta¬ 
tions of the said segment namely, polling station No. 109, 
Pokbarigan M". E.-School, polling station No, 110-Pokharigan 
U.P. School, polling station No. lll-Kurangi U.P. School and 
polling .station No. 112-Kalanha E. P. School, had not been 
counted and rcllected in Part I of Form 20. In the above 
named four polling stations the petitioner had received a total 
nurnber of 892 votes, whereas, respondent No. 1 had polled 
797 votes out of the total of 1821 votes, 32 votes were re¬ 
jected. Respondent No. 1 had received 60 and respondent 
No. 2 had received only 40 votes. After the votes polled in 
the above named 4 polling stations were taken, into account 
it was found that the difference of votes between the petitio¬ 
ner and respondent No. 1 was reduced from 1087 to 958. So 
a fresh final result sheet in Part II of Form 20 was pre- 
pa.ed. Thus the petitioner had not received the highest num¬ 
ber of valid votes. 


(9) It would appear from the particulars given in 
schedule ‘E’ of the election petition that ballot 
papers which contained more than one seal 
mark against the symbols of more than one 
candidate should have been rejected, but they 
were, counted in favour of respondent No. 1. 

(10) 4,338 valid votes which should have been count¬ 
ed in favour of the petitioner in addition to the 
votes declared to have been polled by him were 
illegally rejected. The details have been stated 
in schedule ‘F’ of the election petition. 

(!!) As many as 38 tendered ballot papers detailed 
in schedule ‘G’ of the election petition were 
believed to have been counted in favour of 
respondent No. 1. 

(12) Ihe Siid-Divisional Officer of Jagatsinghpur was 
an Assistant Returning Officer. He waT asked 
to come to Cuttack by the Returning Officer 
with thie counting results. Although he is said 
to have started from .Tagatsinghpur at 10 a.m. 
he reached Cuttack at 5.30 p.m. The petitioner, 


7. Fhere was proper counting ,of ballot papers according 
to the sea! mark put on the election symbol of each candi¬ 
date. There was, no intproper acceptance or rejection of voles. 
Votes winch were liable to be rejected were actually reiect- 
ed. Votes liable lo bo rejected and should have been rejected 
v.'ere never counted in favour of respondent No. 1. Votes 
winch should have been counted in fabour of the, petitioner 
were not rejected. 

S. In respect of the catena of corrupt practices stated in 
Uie election petition, respondent No. 1 has made categorical 
denial of each alleged event. According to him, he did not 
#;ngage or employ unsocial elements and criminals as his agents 
or W'orkers for taking part in the election campaign. He did 
not know Dha'mananda Behera or his gang. The voters, sup¬ 
porters or workers of the Janata Party were not terrorised 
at his behest. Tlie workers of the petitione,- were neither 
threatened nor assaulted by his. own workers or .supporters. 
It was not true that at his instance Dharmananda Behera and 
his gang airjved at Sarala Road-Dosadaki meeting of Shri Biiu 
Pattnaik and threatened all the nersons present and dispersed 
the same by force. It was equally untrue that at his mstance 
his supporters forcibly entered inside the petitioner’s election 
office at Sanara, assaulted persons and forcibly removed the 
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microphone set. As n matter of fact, in the Lok Sabha elec¬ 
tion held in Marcii, 19SU tile petitioner was delected by res¬ 
pondent No. 1 by a margin of about 60.000 votes from the 
slime constituency. The petitioner is not a resident of the 
constituency and does not command political support ot the 
people lor whom he has done no welfare work, lie has 
Drought false and malicious allegations of corrupt practices. 

y. Respondent No. f did not promote castcisin or commtt- 
nulism amongst the scheduled caste villagers in course of his 
election campaign. On the other hand, the petitioner who 
himself belongs to Khandayat caste preached and propagated 
castesim among-.L the Khandayat villagers. 

10, In the meetings referred to in the election petition, 
neither the Chief Munster Shri J. B. Batnaik nor Shri Basania 
Kumar Biswal, a Mmistcr of Slate, nor respondent No. I 
held out any promise of welfare activiiie.s to ulliiie the voters 
of the respective localities to vote for the latter. Respondent 
No. 1 attend and presided over the meeting as a sitting 
Member of the Parliament and not as an intending candi¬ 
date for the ensuing Lok Sabha election. The officers attend¬ 
ed the inauguration ceremonies as part of their official func¬ 
tion. No election meeting was organised by respondent No. 1 
at government expense. 

(i) As already slated above, the electoral process did 
not commence prior to 20th November, 1984. Tho 
newly eonstnicled bridge over the river Mahunadi 
at Tirtol-Kolar Road was scheduled to be inaugurat¬ 
ed on 2ncl November, 1984. But the function was 
cancelled on account of the national mourning on 
account of assassination of the Prime Minister of 
India, Indira Gandhi on 31st October, 1984. So the 
inauguration took place on 17th November, 1984. 
In tne said inauguratitm ceremony none of the dig- 
nitaiirs present made any election propaganda in 
favour of respondent No. 1. 

(iij Tlie inauguration of the bridge over Nagpur Jora at 
Balikuda was held on 22nd November, 1984. The 
function was organised by tho State Government, 
but there was no public meeting. Officers of tho 
works department and pther Ministers were present, 
but no allurement wa.s held on to the villagers so 
as to vote for respondent No. j during the inaugu- 
lation ceremony as an election meeting. Respondent 
No, 1 filed his nomination paper on 24th November, 
1984 and so on the date of the inauguration cere¬ 
mony he did not hold himself out as a candidate. 

11. No meeting wa,s convened and conducted on 22nd 
November, 1984 for inauguration of Paladhua Bandha Pro¬ 
ject. As a matter of fact, the bridge has not yet been com¬ 
pleted. Respondent No. 1 was in no way connected with any 
loan Mela organised in Goviudpur-Niali Block on 9th Decem¬ 
ber, 1984. Although Rabi Mallick was his counting agent he 
was also not responsible for the loan Mela. 

12. Utcnsil.s and blankets were not distributed by the woi- 
keis of respondent No. 1 to the voters of tlic villages as 
alleged in tho election petition. 

13. Respondent No. 1 has denied anv responsibility with 
regard to sinking of tube-wells in various villages of Nimapura 
segment as an election gift. According to him, under the 
Rural Water Supply Scheme tubc-wells were p.'ovidcd to 
different villages as per the decision taken by the Puri Dis- 
tiict Development Board. The tubc-wcIls had not been sunk 
to improve his election prospects. 

14. Respondent No. 1 has denied that the morum road 
with boulder base in village Balanga was laid at his instance 
for the purpose of attracting local votes. He Icarut that con¬ 
struction of the road work started on 17lh October 1984 
and was completed on 26fli Octobc.-, 1984 before the elec¬ 
tion programme ensued. It was a development project undci- 
lakcn by the local Block Development Officer uncoimecIeJ 
with the election. 

15. It is emphatically slated that respondent No. 1 did not 
commit any corrupt practice, did not exert undue influence 
on any body, did not bribe any one. did not misuse official 
rnacnincry or public fund during his election cuuipaign in. 


order to improve his election prospects. His agents and wor¬ 
kers tlitJ not capture any polling station much less those at 
Tiitol, Erasama and Kakatput segments. The polling agents 
ol the petitioner were neither forced out of the polling sta¬ 
tions nor were the voters forced to put the seal marks on the 
election symbol of respondent No. ). 

16. With regard to the alleged irregularities in counting o£ 
votes respondent No- I has stated that rule 50 of the Con¬ 
duct of Kleciion Rules, 1961 (hereinafter refeiicd to as ‘the 
Rules') which provides for the procedure for counting of the 
votes was scruiuilously followed by the counting oflicers, 
They did not commit any sort of irregularities for advancing 
the election prospects of respondent No. 1 derogatory to the 
iniciest of the petitioner. 501 rejected and invalid votes were 
not counted in his favour and the particulars slated in sche¬ 
dule ‘A’ of the election petition are all vague, indefinite and 
speculative. 

17. It has been denied that accounting and totalling of 
voles were incorrectly done and the votes received bv res¬ 
pondent No. i were illegally increased for his benefit- In¬ 
flated figures were not written in place of correct figures. 

18. In Nimapara segment respondent No. 1 actually receiv¬ 
ed 38,453 votes and not 38,445 voles ijs alleged. There was 
no increase of 8 votes. Seven votes were not illegally in¬ 
creased in favour of respondent No. 1 in Ciovindpnr segrnent 
nor one vole was wrongly counted in his liivour in Tirlol 
segment. 'Ihcrefore, counting of 16 votes illegally in favour 
of respondent No. 1 is incorrect, 

19. Respondent No. 1 did not influence any government 
officer taking advantage of his position as a sitting Member 
of the Parliament belonging to the ruling party, .He did not 
take away valid voles cast in favour of the petitioner so as 
to iiic'casc his own number. The identity of persons who took 
away the \ofcs has not been disclosed. The particulars shown 
in schedule ‘B’ of the election petition are, therefore, vague 
and indefinite. 

20. The allegation that respondent No, 1 illegally manag¬ 
ed to put extra accoiint/spurlons votes into the ballot boxes' 
has been denied. The descriptions given in schedule ‘C’ of 
the election petition being vague and indefinite cannot bo 
accepted. 

21. Ill Ciovindpur segment the petitioner actually received 
38,381 voles and respondent No. 1 had received 29,193 votes 
a,s would appear from Part 11 of Form 20. While initially 
preparing the final result sheet in Part II of Form 20 the 
total number of votes polled in Govindptir segment was com¬ 
puted at 70,956 against 72,777, The mistake occurred os the 
figures in respect of lour polling stations as has already been 
referred to above were inadvertently not computed. Therefore, 
the allegation that 1392 valid votes cast in favour of the 
petitioner were either not taken into account or were man¬ 
aged to disappear clandestinely by the couiitiug agency in 
collusion with respondent No, 1 is incorrect. 

22. It is incorrect that ballot papers containing marks on 
the symbol of respondent No, 1 by instruments other than 
the seal .supplied for the purpose were counted in his favour. 
No written objection was made by tho counting agents. The 
details referred to in schedule ‘D’ of the election petition aie 
vague, indefinite and incorrect. It is eqii,''lly incorrect as stated 
in schedule ‘E’ of the election petition that ballot papers 
W’hich contained-more than one seal mark which should have 
been rejected were counted in favour of respondent No. I. 

23_. The details mentioned in sehcffiilc ‘F’ ot the election 
petition arc wrong. The allegation that 4,338 valid votes which 
should have been counted in favour of the petitioner were 
rejected is incorrect. In the absence of anv specific allegation' 
with regard to Amie.xurc A of schedule ‘F’ of the election 
petition the said AnncMirc .A lias to be ignoied, 

24_- 38 tendered ballot papers dclails in schedule 'G' of Ihe 
election petition had not been iTounted in favour of respmi- 
dent No. 1. 

25. The .Siih-Divisional Officer, Jagalsinghpiir who w.a.s an 
Assistant _ Returning Officer did not make any manipulation 
of votes in favpii.-- of respondent No. 1. As n mailer of fact, 
counting of Eriisama segment was eumplcted at 11.30 a.in’. 
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After the result sheets were prepared he left Jagatsinghpur 
at 4.30 p.m. and arrived at Cuttack at about 4.45 p.m. on 
2.9th December, 1984. There was also no manipulation of any 
.son by Sliii itasania Kumar Biswal and Smt. Jayanli Pat- 
nuik, 


26. It is lastly contended that re.spondejit No, i did uot 
coiiunit any coiriipt piacticc, illegalitjes or irregularity in the 
conduct of the clectionE. He did not iniliienc£ any fiovcrii- 
ment ofllcer in charge of conduct of elections or otherwise so 
as to advance his election prospects. He also did not commit 
any act prejudicial to the interest of the petitioner. Accor¬ 
dingly, the allegations made in the election petition arc wholly 
incorrect. 


27. Respondents 2 and 3 did not contest the case and 
jemiiined e\-pa"le. 


2S. On the pic.adings of the parties, the following issues 
were framed 


ISSllliS 


1. Whether the election petition is niaintaiiicd in law? 

2. Whether the election petition is liable to be dis¬ 
missed under section 86 of the Rcpre.scntalion of 
the People Act, 1951. for non-compliance of sec¬ 
tions 81, 82, 8,3 and 117 of the said Act ? 

3. Is the election petition buried by laws of limitation'’ 

4. Whethe.' the recrimitialion .application is barred by 
laws and limitation ? 

5. Whctlicr the recrimination application is liable to 
be dismissed for non-compliance of sections 81. 82. 
struck off for want of detailed particular.s as requii- 
Act 7 


16. Whether any ballot cast in favour of the petitioner 
has been illegally counted in favour of respondent 
No. 1 V 


17. Whelhfr any ballot cast in favour of the petitioner 
has been clandestinely trtade to disappear from the 
ballot hoses ? 

18. Whether any spurious ballot has been introduced into 
the ballot box affixing the seal ou the symbol of 
fi-'st respondent ? 

19. Whether any ballot liable to be rejected for bearing 
marks made otherwise than with instruments sup- 
pljetl for the purpose, has been illegally counted in 
favour of first respondent 7 

-.0. WTethc," there W’as canvassing by the polling party 
or any member thereof in favour of the first tes- 
pondent on the dale of polling inside the polling 
sl.ilion 7 


21 . 


2^ 

2^. 


WJicthiM there have been manipulations to increase 
the ntiinher of votes actually cast in favour of res¬ 
pondent No. 1 to ftpihcr his prospect of winning 7 

Whellier the very proce.ss of counting was condiicL- 
ed by hand picked officers ? 


Whether the illegalities alleged in paragraph 22 of 
Ihe election petition and detailccUparticulurs thereof 
.given in Schcdtilc-G and .Schediile-H. vitiate the elec¬ 


tion 


(ffi'c'ieLn is entitled to be decl.ired 


filled ? “ petitioner 


cn- 


6. Whether any or all the allegations of corrupt prac¬ 
tice made in the election petition are liable to he 
■Struck off for want of detailed particulars as requir¬ 
ed under law 7 

7. Whether any or all the allegations of corrupt prac¬ 
tice made in the recrimination anplication are lia¬ 
ble to be .struck off for waul of details*! oarticulars 
as required under law? 

8- Has the respondent No. 1 received the majority of 
viilid votes ? 


CORRUPT PRACTICES : 

Issue Nos, 6 and 9, 10, 11 and 20. 

practices perpetrated by res- 


9. Whether the first fcspondent and/or the gang head¬ 
ed by one Dharmananda Behcra, at the instance and 
consent of the lir.st respondent, created disturbance 
m the meetings of the petitioner, crimintillv inti¬ 
midated and threatened the voters and unduly in- 
llucnced the voters to vote for first respondent ancl 
not to vote for the petitioner ? 

10. Whether the first respondent, in order to further 
his election pro.spect and gain the support of Harijan 
voters, made an appeal and canvassed on the ground 
of caste, and promoted communal hatred between 
the Harijan voters against the petitioner? 

11. Whether the first respondent, in order to furiher his 
election prospect and to defeat that of the peti¬ 
tioner, procured the assistance of any person in the 
service of Clovernment, arranged credit fairs, diviri- 
biitcd election crifts tis tlcsci’ibed in piira^iMpli 1() 
of the election petition 7 

12. Whether doubtful ballots as alleged in paragraph 11, 
Schfedule-A and Anne\ure-A of the petition have 
been illegally counted in favour of the first res¬ 
pondent ? 

13. Whetlier the totalling of the figures entered in Part I 
f orm 20 of resneefive iissenihlv segnicnts with ic.s- 
peel to the fir^l icspondcnt is wrong? 

14. Whether respondent No, 1 has been elected bv 
maioiity of valid votes 7 


15 


Whether imv h.allot liable to he rejeelcd 
counted in favour of icspondent No. 1 ? 


(la.s been 


requM i» .““oil o7sSh .S. Ion,'wSd b.“ 

practices must bo committed bv theTnnHvt f “'‘''‘'P* 

agent, liability or responsibility for election 

r„orb/i“H" « 

Infest one reported in AIR 1985 S rq 

Hardial SingS and offiers'td’S.R I' 

and others v. Col. Ram Singh ns well ns 

of this Cottrt in EiS " 0^00 VVKgf a"'' 
Dcy v. Gopanarayan Das and others. 

3I.2.(iv>(a) Disturbance in election meeting ;~ 

This allegation of corrupt practice relate^ to tt,. t 
P arty election meeting organised at Sarala Road 
which was forcibly dispersed by a noSous er^ffiaf 
Qntj-social element of the area nHim^ri * crirninol anti 

responding no. ] According to the averments in the e cction 
pefil.on this meeting was organised on 7-12-1984. BiU P,{w 
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2t!. Tui^al Kishoix Nayak, iho General Secretary of the Stale 
Juba Janata alated in his evidence that the said meetinij: was 
urtjaiiised on 2'J-l 1-1984. With regard to the dale of the 
meeting his version v\iis snppoiLerl Isy P.W.s. 29 and 4S t.iid 
even tlie pcliiioner (P.W. 8.sJ. Nli douln, with rcgaid to ilic 
date of tlie meeting at Sarala Rnail—l.JovadaLi there is vaii- 
anee hetwren the pleading and the proot. lint as dejiii-.ed to 
by most oJ [lie iiii(iorlant witnesses about tins allegation oi 
coll apt practice, the correct date of the meeting sccitrs to 
be 29-11-1984. 


32 In connection with this nllegntion, three important 
points deserve consideration. Fit si, whether the Janata Party 
election meeting at Sarala Road—Dos.idaki was actually 
organised and a large number of persons were present to 
hear the State Janata President Shri Bijii Palnaik, the pelt- 
tioncr and othcis; second, whctlief the meeting was completely 
disrupted bectiusc of the attack and distiirhancc crealCil by a 
notorious criminal a.sd nati-.soci.'il element of the areti named, 
Dharmananda Rehera and his gang; and tliiid, if the said 
;ici of Dliarmanimtla Rehera anti his gang was perpe-trated at 
the insli.g:iliun, knowledge and consent of rcsitondent no. 1. 
So far as the Inst two aspects :iie concerned, the evidence 
ts overwhelming to which only a brief rcfcicnce is necessary. 
P.W. 20 is a journalist who had taken part in the election 
campaign of the petitioner, P.W, 28 was the ottice hearer of 
Juba Janata at the Stale level. P.W. 29 is the Secretary of 
the -Tanata Party of Tirtol segment. P.W. 48 is a member of 
the Janata Parly. P.W. 49, sjjri Pratak Chandra Mohamy 
was in charge of the organisation of the elections of the Janata 
Parly in the Stale and was a former Stale Cabinet Minister 
and I’.W. 55, the pielilioner himself, who indisputably is a top 
leader of the Janata Party, a former member of the Parlia¬ 
ment and a Union Cabinet Minister, All of ihcm though 
connected with the Jatiala Party have uniinimonsly and 
unequivocally .st.itcd (h.nt the Jtinata Party election meeting 
held at Sarala Road—Dosadnki, which was attended by n 
large numher of voters of the area to hear the prominent 
leaders of the Janata Party, such ns, ,Shri Biju J’atiiaik and 
Olliers was disrupted on account of the disturbance created 
by Dharmananda R'chcra and Ins gang who arrived at the 
place of the meeting armed with deadly weapons raising 
slogans in support of the Congress (II candidate in the vehicles. 
For fear of thenr the meeting was immeduitely dispersed, the 
pet sons assembled fled away, some leaders and others were 
manhandled and this took place in the mute presence of the 
police ollieers. Re.spondcnt No. I. both in his w-ritlen state¬ 
ment and evidence, has denied his responsibility with the 
disruption of ihc meeting, but has not adduced any evidence 
to show that there was no election meeting of the Janata 
Party at Sarala Road—Do.sad,aki attended by bdiri Rijn J^ntnaik. 
the petitioner and other Janata Party leaders. J1 is true that 
all these witnesses arc supporters of he Janata Parly yet, 
they corroh.orated one anoher in Ihis respect. Particularly 
two of them namely, P.Ws. 49 and 55 are respectable pctvsons 
who .were not siippo.scd to speak falsehood w ith regard to 
organisnticin of an election meeting. They have also no axe 
to grind against Dhaimananda Behera and his pang, Particu- 
lailv the netillniier (P.W. 55j has nothing to do with these 
persons. Therefote, in view of these facts and evidence, J 
iiold that the T.''n.ala Party election meeting ornanised nt 
Sarnia Rond—D.isadaki on 2.9-11-1984 was disrupted hv 
Dharmananda Behera and his gang 

33. Even though there is nllcgatiou lhai the Jaiiata Parly 
eleclion meeting organised at Sarala Road—Dosadaki An 
29-11-1984 was disrupled by illegal means by Dharmananda 
Bciicra and his gang of ani-socials. the petitioner is vet to 
prove by icliable and cogent evidence that it was so done 
nt the instance, instigation, consent and knovvled.ge of respon¬ 
dent no. J and that he was a privy to it. The petitioner has 
led evidence of P.W. 28 for proof of the above fads. P.W, 2K 
is a political worker and the General Secretary of the .State 
Juba Janata, JJe was in charge of general supervision of 
the propagimda of the petitioner. There was proposal for 
holding the Tanata Party election meetiuiT on 29-11-198 1 
at Sarala Rond-Dosndaki. In order to make the meeting a 
success, the 'pitness went to Tirtol on the previous dav. 
lie could not retPrn to Crttack the same evening and so lie 
spent nighi hi the Toiata Party ohice of TiitoJ, Nex* 
morniny that is. on 29 11-1984 he came to the nearby bazar 
for tea and refreshments. The Congress Party office was 


located in that bazar. When lie was taking tea and refresh- 
incnts in a stall, ho saw icspuiideiit no. 1 coming to the 
Congress Party office in a jeep. He enquired about Dhtirma- 
nanda Behera and Ntirayim Rtitil and asked some others to 
call them, Hearing this the witness entertained some sirspi- 
cion ubont the adiviiics of the Congress vv.irkers and stayed 
on in Iho si.ill. .Mioiil I'l miiiiilos al'iei Dhaimananda Rehera 
'and Nji'.ii.iii It ml .arrived al ihe (ongre.s . Party office. Res- 
J’ondeiil No. 1 told tlicm tliut there shall be a large gathering 
ill tho Janata Party eleclion meeting and many people from 
different parts will attend the same meeting in processions. 
Somehow or other disturbance should, be crcaled so as to 
disperse the meeting, He heard the above and alter rcspondciil 
no. 1 left the pl.ice he also left ihc stall. Whatever respondent 
no. 1 said was audible to the stall where he was silting. Ijc 
did not enquire iihoiit Dharmananda Behera and Nnrayan 
Raul from the stall owner bccitise, he appeared lo be a 
supporter of the Congress Parly. The evidence of this witness 
cannot be believed for the following reasons:— 

111 ) He is an aelivc memhev and office holder of the 
Janata Party and was a staunch supporter of the 
pcliiioner al the lime of the geuertil election. There¬ 
fore, he is deeply interesled in the petitioner; 

(b) The facts staled by him in his evidence were not 
specifically pleaded in the election petition by giving 
specific details of the corrupt practice; 

_ fc) There is no corroboration to the evidence of this 
witness which is partisan in character; 

(d) It WHS highly unlikely that respondent no. 1, a sea¬ 

soned politician, would have imparted instruction to 
Dharmananda Behera and Narayan Raul to disrupt 
the Tanata Pai'lv election meeting which could be 
audible to others, hcciiiise the deal wa.s secret in 
natine; 

(e) If respondent no. 1 imparted instructions to Dharmii- 

nanda Behera and Narayan Raul for disruption of 
the Janata Party eleclion meeting inside the Congress 
office, it was highly unlikely that the witness could 
hear the same staying outside in a leti and refresh¬ 
ment stall: and 

ff) II was highly improhabic that respondent no, 1 im¬ 
parled instructions on the road itself. 

J iim. ihcrefoie, unable lo accept the evivience of P.W. 28 
und hold that tJic petitioner has failed lo prove that the 
Janata Parlv election meeling at Sarala Road—Dosadaki was 
disrupted al ihe instance, instigiiiion. coiisent and knowledge 
of respondcnl no, I. In this connoctioii, 1 would refer to 
z\ I.R. 1985 vS.C. 89 (siiprat in vvliicb ,m identical allegation 
was made against tlie successful c.andidafc. But for lack of 
evidence il was held by ihc Supreme Court that the consent 
of the appellant fsiieccssftil ctindidate) for disturbing the meet¬ 
ing could not be proved. It was also held in A.I.R. 198(1 
■S.r. 3 isnprn) hat it is well settled Ihnt the corrupt practice 
miisl be commitled by the candidam or his polling agent 
or bv others with tlie implicit or explicit consent of the can¬ 
didate or his polling agent. Where, however, the supporters 
of a candidate indulge in a corrupt practice on their own 
without having been authorised by the candidate or his milling 
agent, the election of the returned candidate cannot he 
voided. 

34. 2(ivJ(bJ. Faltering into the Janata Parlv office and 
Ihreateniri' nt the point of dagger. 

There were two alleged incidents relating to the Janata 
Party eleclion, office al Sanara. It is alleged that on 14-12-84 
Dharmananda Behera and his gang of anti-sociiibr forciblv 
ciiTC'-cd inside the saiil office and tbrcaC'iicd the lana'a Party 
workers at the point of dagger not t.i support the Janata Party 
enndklate, hvit to supiport the Cnngrc-s c.gndidate. Again on 
20-12-1984 thev forcihlv entered ins.d' the .said nflice and 
to.ok awav the microphone set Prae-.hallv no c ii'encc has 
been addiicefl Ii\, the" petitiorer in in oof of the aforesaid 
Fact'', as well as. the further fact that it was so done wilh 
the consent and knowledge or at the insligntion of respondent 
no, 1 P.W. 7 is the Officev-in-Cliarne of Tirtol Police .Station 
who had no personal knovvledge rihont (he incident relation 
lo Sanara except producing a copy tif the first information 
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eport (Ext. 108). This fir.st inJornmtion report rel.ites to an 
icideut 00 2U-12-1984 aad was lodfied by oQc Eamesh Chandra 
.enia who staled therein that at anoat ij p.ra. Uharmananda 
Jeheta tre.spussed into the Janala Tarty ejection oiliec and 
issauhed him and some others, Jle also looJi. away tho micio- 
))iouc set and a .stim of Ks. 222 from ids hands. inves- 
igation was carried on and uliimately final report was 
ubmitted. P.W.20 has stated that it was loponcd to him that 
iotno goonda elements of the Congress party headed by 
Dharmananda hchera attacked the Jonata election oJiicc at 
ianara and took away the microphone set. On the basis of die 
iforesaid evidence, I rctuso to hold that this ellegatiun of 
;ormpt practice has been established, 

35, 2(ivXc) to (g) Threatening and J.ssault on the Janata 
Party workers. 

For moat of these allegations no evidence has been adduced 
By the petitioner except examining P.Ws, 30 and 22, Accoidmg 
to the evidence of P.W, 30, on 23-12-1984 at about 4 p.in. 
when he was proceeding to Bandiiaratinda to the house of Pain 
Parija alias Eirapa Parija for whom the occasionally 
worked, pharmauanda Behera assaulted him. He did not lodge 
infortr.alioa in the police station. The aforesaid evidence does 
not at all connect respondent no.l with the alleged incident, 
even if it took place. P.W. 22 was the OlEcer-iti-Charge of 
Kujanga police Station. He has staled that on 13-12-1984 
there was an incident at Chatua. When the supporters of the 
Congress party were holding a procession some supporters of 
the Janata Party chased them. The workers of the Janala 
Party assaulted the members of the Congre.ss Party. Ho was 
also manhandled by them. They set fire to his motor-cycle, 
He recorded F.l.R. and on investigation charge-sheet was 
submitted again.st some persons. The aforesaid evidence, far 
from supporting the petitioner’s case speaks of a diffe.ent 
Incident. Therefore, in the absence of any evidence the alle¬ 
gations have not at all been prored. On tlie ratio of the 
decisions already referred to, in tlie absence of explicit or 
implidt complicity of re.spondent no. 1 in tho alleged corrupt 
practices, he cannot bo held respon.sible and on this ground 
his election cannot be set aside. 

36. 2(ivXh) Caste and communal feelings. 

7-Jagatsinghpor Parliamentary Constituency, however. Is not 
reserved for scheduled caste and.is a. general seat although two 
reserved for .scheduled caste asd i.s a general .seat although two 
of its segments, namely, Jagatsinghpur and Nimapara are 
reserved seat.s for the scheduled castes. 'The entire con.stidiency 
i.s inhabitated by people of scheduled castes, such as, Matliks, 
Panas and Kiandaras. It h.ns been alleged in par.n 9 cf tl’.e 
election petition that respondent no. ), during his electmn 
atmpaign, propagated ca.stei.sm, roused tonimunal feel¬ 
ings and promoted enmity and hatred for the caste Hindus 
so as to sceuro their vote.s and deprive the petitioner of the 
same. But maleriisl particulars as to the places, the date.s and 
tho times of this alleged eonupt practice have not been stated 
and so the allegations are of a general character. 

37. The names of witnc.sses or other persons who informed 

the petitioner that respondent no. 1 roused commnna! feelings 
have not been stated. But the petitioner has examined as many 
ns nine witnesses excluding himself for proof of tho allegations. 
It is noce.ssary to make a brief reference to the evidence of 
these witnesses so as to establish how hollov/ it is. P.W, 16 
belonging to village Diirga in Tiriol ss.^ment has stated that 
in a meeting of H.nrijans and ea'Ie peonlc of the vilki.ire 
respondent no. 1 told them to vo'e for him hecau'c }-e 
belonged to the scheduled caste and if elected he would do 
good w'ork for the benefit of the .scheduled easts people. The 
villagers were not influenced because they did not promi.se to 
vote for him. /As n matter of fact, they did not evccise 
their rieht of franchise on Ih,'' bT’^s of rns'e or cm-:’— n’tv. 
P.W. 17 belonging to village Nalla’m-l'Jua’non of Bn^'t uda 
SffRment has stated th.nt in a meeting of scheduled -'aste 
people of nearby villagos re.spondent no. 1 reqrested the 
villagers to vote for him ‘•o that he help them The 

villagers said that they v'onld hcln h'm, Snht-ennenflv fh- 
petitioner .also came and hdd a me-ting in the Bauri (HniijanJ 
Sahi of village Podana nrd rnnphf for their help in ‘h’.e 
election. ‘ He was told by the vi’lage's that ns lesnondent 
no, 1 belonged to their caste *hev had riecid.-d to help him 
ip the ete'-tion. P AA'. 1.8 ’'Hones 'n village Nr,h:'r-n,i of 
Bali’/"da s.»rrment. PT" ha- stated that respondent no. I erme 
to hts village and fold the villagers to vole for him. The 


Harijan voters discussed the matter. Two days after, the 
petitioner also came and requested the villagers to vote for 
him. They informed him that as ie.spondoni no. 1 belonged 
to the Hanjan community iiC should not ha\e approaci.ed 
them. P.W. 19 is a Aluslijn and belong to Ivlohiuddinpur 
of Jagatsinghpur segment. He bas jiot supported the allega¬ 
tion that re.spondenl no, 1 roused cominLUial feelings and 
preached cas.eism while pleadings for votes. Tie has simply 
staled that respondent no. J approached thp villagers from 
door to door and canvassed in his tavour, P.W, 23 belongs 
to village Nafaarana of Balikuda segment. Pie has slated that 
respondent no. 1 came to his village and told the villagers 
that he was a Harijan and so the Harijans should vote lor 
him so that he would do good work for them. On this assur¬ 
ance the people agreed to vote for him. In cross-examination, 
however, he has stated that Harijan voters of the village sat 
together and decided to vote for the Congrass candidate, 
namely, respondent no. 1. P.W. 24 belongs to village Uebhupur 
of Nimapara segment. He has stated that in Ihe village there 
were about 100 voters. They had decided to vote for the 
petitioner. But subsequently re.spondent no. 1 came, met the 
Harijan voters and told that he belongs to their community 
and so they should vote for him so that he would do tome 
good work for them. Thereafter they decided to vote for 
him so that he would do some good work for them. P.W. 25 
is also a villager of Uchhupur of Nimapara segment. He 
has stated that when Congro.ss workers came to the village 
and met the voters, they told them that they would vote for 
the Janata P.arty candidate, .Sub.sequcntly respondent no. 1 
came to the Harijan Salii and told Ihe Harijan voters that 
If they would vote for him, he would do good work for them. 
They accordingly decided to vote for him. P.W. 26 belonging 
to village Kolana of Nimapara segment has slated that Jcs- 
popdent no. 1 came to the Hariian Sahi and held a meeting 
of the Harijan voters. He told them that he w-as a Harijan 
and .so like a brother to them. If they would vote for him 
be shall do good work for them. The petitioner is a non- 
lloiiian and bclong.s to a higher caste. If Harijan peonle 
will go <o him, he will not allow them to enter inside hi^s 
liou.se, wherea.s, he would admit the Harijan people to his 
own house. They also requested respondent no. 1 to provide 
drinking water to which he agreed and four or five days 
thereafter a fitbc-well was sunk in the Harijan .*!Bhl. P.W. 27, 
a Muslim, belonging to village Ochhupnr of Nitnnnara seg¬ 
ment has not stated anything about the allegations. The peti¬ 
tioner fP.W. 55) hns stated in a general way that respondent 
no. 1 promoted communal and caste feelings, 

3S. It is .sHniflcant to no'e th:q the evirlcnce cf each wit¬ 
ness has not been cono’'orated by any other witness. If their 
eviden''e is rc'd and considered ns a whole, one would 
pet the impression that respondent no. 1 beloneing to The 
scheduled caste nnproached the scheduled cas'e voters to 
vote for him. Wh'lr .'ipne.aling to them to vote for him, he 
mlshf have stated that because he bclong.s (o the scheduled 
c.iste he expected ih'- votes from his casfe men, although 
respondent no, 1 (R.W. 1) has denied in h's evidence that 
he had done so. 

39, According to sec'inn 123l'3), the appeal by a c.indidats 
or his agent or by any other person with the consent of a 
candidate or his election agent to vole or refrain from 
vo'ing for nnv person on the ground of h’s rellE'on, race, 
c.as'e. comrinnity or langu.ane shall he deemed to be corrupt 
nradice This provision was interpreted bv the .Sum-erue Court 
Ip ATp. Ipax S.C. 736. S Rtrchann .Siugh v. S:. .S.-iiim 
Smrh and ofhers. wilh reference to the Amendment Act 49 
of 1961 effee'ed on 12-9-1964 and it was held that even a 
single anneal hg n candidate or his agent or hv any other 
person w'ith the ron-'e-nt of the candidate or his elcdion a-’cnt 
to ^'ote or refrain from voting for .anv rcr'op on ihe ground 
of h’s relip'on. race, caste or enmmunitv elc. would he 
corrupt prao'ioe, P v-i'’ ffu-th.-r lie’d fi-at the nroni^mn was 
en/icied fn eiin'in.ate f-rni Ih' electni'.al p’-oc's.s '■n-eijls to 
those dh'laive fT-tom x'hich .arouse irrnHcnal nassiops ’hat 
run ro’'nter to the has:-' tenets of our Constib't’on TViie 
resnert for the T-ellelons beliefs nnd Tirreticcs, ra-p. creed, 
(-.(it-Tr- nr,f< tencuage of other dtireris is one of tpe i-ns'c 
nostuia'-s of o’u- rt/mocr'-’C s”stem Tb*- Upa has tp Ue 
rlrr^f-p tti- eo’.rt betv pen Whgt is pe'etissP'rlp and nT-at 

Is peohi’-ited after tal-in.. in’o sceoiint the facts and e'.rair-ns- 
tepeea of eaeb e.a-p ip th" eopte-t in -h-’h ’he 

rtfl'eT—epts or -'C’s '-omolnin'd cf rnight hat-a bc'n mad* T^e 

court ha- <o «.n-re'‘ne the effect of tt>e at.a'oments m.ade t-v 
the candld'te upon tho mind.s ,?nd fieh'ngs of he ordiunr',’ 
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avora*« voters of this country. It was also held that the 
j-aramount and basic purpose underlying section 123(3) of 
lac act is the concept of secular Uemocraov. 'fho inhibinonof 
section 123(,3) should not be pennittcd to be ciicuravcnicd 
indiiectly or by circuitous or subtle devices. The court sh.mld 
attach iruportimce to the effect and intpacl o' die acti; C£u,i- 
plaiued of and alwr.;,* ieep in mind the paranruunt ituipo-se 
of section 123(3) namely to prevent religious iirfluence trmn 
entering the electoral field. The nature and conscqiicuce of an 
act may not appe.ir on its very face but tbs same c..d be iu'plied 
liuvlng regard to the language, the context, the staiug and 
po.sition of the person issuing the atalemcnt, ttie appearance 
and known rch'gion of the candidate, the eltifts of persona to 
whom the stiitement or act i.s directed, cic. rsy examples 
it wris observed that it would not be an appeal to religion 
if a candidate is put up by saying ‘vole for hi.m’ because 
he is a good Sikh or he is a good Christian or ho is a good 
Muslim, but it would be an appeal to. religion if it is publiclied 
that not to vote for him would be against Sikh religion oi 
again.st Christian religion or against Hindu religion or to 
vote for the otlier candidate would be an act agaio*! a 
particular religion’. It is the total effect of such an appeal 
that has to be borne in mind in deciding whether there 
was an appeal to religion as such or not. In each cnic, 
therefore, the sulrstancc of the matter has to he judged. 

40. I have already found that tlie evidence of each witness 
has not been corioborated by order evidence and as has been 
rightly pointed out by wav of caution in A.I.R. 1'376 S.C, 
18S6, Kanlpiyrtlal v. Mannalal and others, oial testirrionv 
will have to be judged with greatest care and an clocioial 
victory cannot be allowed to be nullified bv a mouthful 
of oral tesiiraony without contemporaneous n=M’n;mco of a 
reliable nature from independent sources. Even it it is asstrved 
that respondent no.. 1 appealed to his casts men to vote 
for him. it would not amount to violation of section 123(3j 
of the Act for the simple reason that t>\e voicrs vere i:oi 
influenced as has been admitted bv some of (hem bv such 
appeal and exercised their right of fr.api-hiso ar-cording to 
their own independent judgment. The appeal, if any. did 
not arouse caste Or anti-religious feelings against the peti¬ 
tioner belonging to a higher caste. Moreover, e'-idauce is 
eomplefelv lacking to the effect that va:pnnd”Pt no. 1 pro¬ 
pagated hatred against caste Hind i iiprealin'r i.i '.'hv-tioii 
mcoiin.gs not to vote for* (t-.o |■ctit!ol^,.’'. n .'Eiv", r.;r)ii:;'.' 
be could ill-tifford to do so. for. mfiorltv of the clec.to;-,"to 
in 7-Japat«iDght).ir Parliamentary Constiti enry o; « .■•.'yii; 
belonged to the higher echelon of the Hindu caste. I kp'i. 
therefore, of the view that this allegation of ecriunt r.ncb'ce 
.'n cnvisaced under oection 123(3) of the Act hu.s ia>‘. hre:i 
ritublished 

41. 2(j)(T). Bridge over jivev Maban-acii in Tir'ml .sc/nicnf. 


On 17-1I-I9R4 the bridge over river Mabauadi in Tirtol 
segment was inaugurated. In the inaugurution ceremony, 
besides the Chief Minister another Minister of State. Sri 
Basauta Kumar Biswal and high officials were present. It is 
alleged that the inauguration ceremony was arranged at the 
instance of respondent no. 1 so as to induce the people 
of the locality to vote for him. In a meeting connected with 
the inauguration ceremony the Chief Minister declared that 
other development works, such as, laying out roads shall he 
started forthwith for the convenience of the people. In con¬ 
nection with this allegation it is necessery to consider the 
evidence of P.W. 11, the Sub-Divisional Officer. Jagatsinghpur. 
He has stated that on 17-11-1984 the bridge over river 
Mahanadi at Kolar w.as inaugurated and opened to trrfflc. 
The inauguration ceremony was followed by a meeting. The 
Works Oeoartment bad made arrangements for the innngnr.’'- 
tion ceremony. Besides high officials of the Works Depart¬ 
ment, the Chief Minister and Sri Basanta Kumar Biswa', 
Miniffer of State, were nrcsent. ITcy addresred the mec'in", 
Respondenh no, 1 as the sitting Member of Parliament was 
also present in the meeting. Besides making the ahm c state¬ 
ment, the witness has stated nothing with regard to ft-e, allcgn- 
tion that promises were held out in the voter, io said 
meeting by the speakers so as to erbanre the ete'*ioti rm-j-e"!,; 
of resnondent no, 1. No independent v.-tnesi of ‘’-e I'-o'ti 
has been examined by the petitioner to nrosp ihc i‘11e"stion. 
No document has been produced to shew' that a' I’-e instance 


of respondent no. 1 the inauguration ceremony and the meet- 
u-g Vvc.'e ai'tinged. On the otlier hand, the newspaper publi- 
oaaoii ill Daily .SaniSj dated 16-11-1984 (Ext. 109) shows 
iti:-; the inuugui'n.ion ceremony and the meeting were arr.snp- 
«u iiy i/,e I .iCL Kn.giiwer, .toads, 

47, rarliar the bridge v. .is to he inaugurated on 2-11-1984, 
but lite iui.cLiun had to ue cancelled on account of the national 
mouiaiiig I'or assassination of Uie Prime ivlinisier of India on 
3J-ti;-l9H4. So the inauguration ceremony was postponed 
and wa.s held rm 17-11-1984. The electoral procesa did not 
commence prior to 20-11-1984. These indisputed facts will 
■MKiw thni the inaugui ulon of the bridge oier river Mahanadi 
m Tlrlol segment whs unconnected with the general election 
to the Parliament. 

43. 2(j)(2). Innuffiiration of Nagpur Iota Setii. 

On 22-11-1984 the bridge over Nagpur .Torn at Balikudn, 
vapmcni was ipaiigurated in which the Chief Minister, Orissa, 
two other Ministers and respondent no. 1 were present. 
According to the petitioner’s allegation, in a meeting .soon, 
after the inauguration ceremony the people present were told 
to vote for respondent no. 1. In connection with this allega¬ 
tion it Is necessary to make reference to evidence both oral 
and documentary. P.W. 11, the Sub-Divisional Officer, Jagat- 
singhpur has stated th'at the bridge called Nagpin Jora Setu 
was inaugurated op 22-11-1984. The Chief Minister, Orissa, 
Sri Bamnla Kumar Biswal, Minister of State, Works, Sri 
Basudev Mohapatrn, Revenue Minister and high officials of 
the Works Department were present in the function besides 
tome local people. For the above function, however, pendal, 
microphone and loudspeaker were not set up. The function 
wii'i organised by the Stale Government. Ext. 110 is adver- 
li ement in Daily Samoj dated 21-10-1984 with regard to the 
bridge culled Nagpur Jora Setu at Balikuda. The advertlse- 
U'fnt was issue;! by the Chief Engineer, National Highways. 
P.W. 31 has stated that for inauguration of Nagpur Jora Setu 
there was propaganda in the locality and in response thereto 
a large number of people gathered at the place. Soon after 
the inangurafion ceremony was over, a meeting was organised 
on a nearby playground. In the said meeting respondent no. 1 
delivered s speech saying that ho was riesponsiblc for cons- 
lr::-‘io>' cf fhv hiidgo and an he was contesting the I.ok flahha 
f’.'.chnn ih . ; u 'pie vote for him. He further stated 

'hry. I's h;.'i d'-nc: ra.Hi "ced d.rvekip™th work, snd after 
hr vo’.iM wir clccoon, he 'v!',! do n-iya 'Je,'’c!oniTipnt 
wG.'i'.s in t'ho viliagos, su^b as, digging cf Utbc-wells, cona- 
tmoffon of biidKes and roads. He also held onf the promise 
‘hm tb • vofid from Nagpur Jora to Pnradip will be constnlct- 
C'd, P.V.k 7? hi", stated that on 22-11-1984 inauguration 
<4 Nngp.ir Jora ‘■'ctn rnii GoPalnur Sehi took place. Before 
the inangur'iiui rcrernon'es took place, there wes publicity 
ii! th" lor ■■>!('' tlird rc'.ppndcnt ro, 1 will he the cniulidaTc 
for ih'j, fxik Sjbha election and would he the chief guest in 
the iimiipi ration rueetings, Jn the inauguration meeting at the 
plnvcrovrd of Rah'knda resnondent no. 1 stated in his sneech 
ih.-it h» will he the Congress (I) candidate in the ensuing 
Eok Snhhn etenflon. Tf the electors elect him, he would do 
devNopm'-nf work in the area. Die Chief Minister and other 
Ministers also delivered speeches. 

44. P'-'.ronUe-Tt' No. 1 CRW-I) ha,'' staled in hi'’ evidence 
iV'.‘ the bridge over river Mahana'ti In Tirtnl sgimcunt, 
■''.tiich was to he inrm’uraie'l on 2-11-1984, was nrinnlly in- 

on 17-11-1^84, Th? inaui’.ur.iiion function was 
■if’itiend hv fhn Wort's Denartmenf. Hr had aliended tlie 
in’'ini'miion m'.'e'inc as the silting hlcntl'cr of Parlia- 
Me-,; of ihn ccnvtitueni’v. Bv that dn'e he did not know 
d-"' he "'inPd pr renominated to ronle.st the enstiring T ok 
c.,ninL-tion .as a Conarcssfl) candidate. The electoral 
no.— s for itm T ok S'lMia c-i''<'t'nn had fifit also commcnp"d 
Iv. (iii-.i, Althr)ii.''! nil ih'“ d'lmitnrie.s v/rre present mvl he 
j,;-'..;.]r rijt;,.pv~d cpeerhcs, po i„ Bis 'ncech i aired, 

t’-.^ tor.N nho'it pie cni-’.irin'r T.ck Sahh;i election. Tt rvas 
'.!■ o not (.T„v»rsp,-] bv .onvonc that he ■l’■'.)nl.l ron''”'( the 
t ok Sa'''ha c'ly-linn an.i none rinn.mled for votes for him. 
'(no y.-’-" costvn.’ted ;o Gooalnnr over river ''1?ka 

■n.t ovr" tb . torn I't Namur in Tviti'nda s.-ement. These 
T-.-n biydr.,.. ..-f. inr',’,-m’r'’tcd on 27 tl.tnn.i Nn .attended 

tha fnre io'-T as the sitting Member of Parliament of the 
co-'-thnm 'riv'c functions were id'.o oryacired by the 
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Works Departirjsat. i Mter the inauguration of the bridges 
was over, no meeting was held as aheged and all the digni¬ 
taries iert the piac4s. Altfiough many loctJ people had 
gathered to witness the inauguration ceremonies, speeches 
were not made requesting the voters to vote for respondent 
no. 1 so that he would do development work in the iocahty. 
He has denied mat the meetings were organised by him so 
as to eniianceTiis prdspects in the ensuing eiection. R. W. 2 
has stated that ne was present when the inauguration cere¬ 
mony of the Nagpur Jora Setu took place on 22-11-1984. 
Theie was a ganieiiag of 200, to 250 persoiis. After the 
inauguration was ovef, the Chief Minister and other digni¬ 
taries including respondent no. 1 left the place. No meeting 
was held, at the playground at Balikuda. .Similarly, R.W.3 
has stated that he had attended the said inauguration cere¬ 
mony, but there was no meetmg at the playground of 
Balikuda. 

45. A consideration of the aforesaid evidence will show 
that though inauguration meetings had been organised on 
17-11-1984 and 22-11-1984 which were attended by the 
Chief Minister of Or^sa, Sri Basanta Kumar Biswal, Minis¬ 
ter of State, Works,: respondent no. 1 and other high 
officials, the functions: weie organised at the instance of the 
Works Departirsnt of the State Government. There is no 
evidence that they weire organised at the instance of res¬ 
pondent no. 1 so as; to utilise the platforms as meetings 
for bis election campaign in order to enhance his prospects 
in the ensuing parliamenU. election. Suliicient indepen¬ 
dent evidence of a reliable character has not been adduc¬ 
ed to prove that ip “ the inauguration ceremonies the 
electors, of the locality were given promises that in case 
they would elect respondent no. 1 similar development works 
will be executed in their respective areas. Merely on the 
basis of allegations made by the petitioner who was obvious¬ 
ly himself not'present at any of the inauguration ceremonies 
and a few stray witnesses, such as, P.Ws. 31 and 32^ it 
cannot be concluded that the inauguration ceremonies were 
organised at the instance of respondent no. 1 so as to be 
used as election meetings even before the latter had filed 
his nonjlnation paper which he did no 2441-1984. 

46. 2(j)(3) Inauguration meeting of Paladhua fiaudha.— 
With regard to the allegation Pf inauguration of Paladlma 
Bandha there are two versions. First, the inauguration 
ceremony of Faladhua Bandha took place on 22-11-1984 
and second, the foundation stone was laid for the Paladhua 
Bandha over river Alaka in Erasama segment. According 
to the allegation made' in the election petition, Paladhua 
Bandha was inaugurated, which means, after construction 
of the bridge at Paladhua it was opened for traffic. In his 
evidence, the petitioner (P.W.55) hag staled that on 
22-11-1984 in Erasama segment foundation stone for Pala¬ 
dhua Setu was laid. In that function the Chief Minister, 
Orissa and respondent no. 1 delivered speeches. In the 
meeting both of them gave out that if the people will vote 
for the Congress candidate in the ensuing Lok Sabha elec¬ 
tion, development work; like construction of . bridges in the 
area will be done. He has admitted tliat the function was 
arranged by the Chief 'Engineer on behalf of the Govern¬ 
ment. P.W,33 has stated that on 22-11-1984 a meeting 
took place at Paladhua in which assurance was given to 
tonstruct a bridge over; river Alaka, The advertisement in 
Daily Samaj dated 21-11-1984 (Ext. 110) shows that the 
foundation laying ceremony for a bridg© over river Alaka 
at Paladhua was arranged by the Chief Engineer, National 
Highways. It thus appears that though a ceremony took 
place at Paladhua Bandha on 22-11-1984 it was not in 
connection with inauguration of a bridge as alleged in the 
election petition, but it was in connection with laying of 
foundation for a bridge: at that place. Respondent no. 1 
(R.W.l), however, has denied that on 22-11-1984 he had 
accompanied the .Chief Minister to Paladhua Bandha cither 
for inauguratioh of bri^e or for laying foundation stone. 
In view of the aforesffid state cd evidence, it is not 
established that respondent no. 1 committed any coiTupt 
practice in connection with the function organised at Pala¬ 
dhua Bandha on 22-11-1984. 

47. 2(k) Loan Mela ’in Govindpur-Niali Block.—It is 
alleged that a, loan Mela ,waa organised at Niali on 9.12 t 19S4 
in which loans were advanced to voters who promised to 


vote for resporffieat no. 1. According to the evidence of 
P.W.3, no such loan Mela took place on the aforesaid date, 
but only one loan Mela was held on 24-11-1984, It was 
ai-ranged by the Sub-Divisional Officer, Cuttack as would 
appear from the letter dated 13-11-1984 (Ext. G) addressed 
to the Block Development Officer, Niali. P.W.47 has 
stated that a loan Mela was organised on 16-12-1984 in 
the Niali school field near the Block office. Panchayat 
Samiti Chairman, Rabi Mailik and some others delivered 
lectures. Many persons of his village were present in the 
loan Mela, Rabi Mailik in his speech said that if the loan 
applicants would vote for Congress (I) candidate then, only 
loans will be given to them. The witness and some others, 
of his village did not agree and loans were not given to 
thenj. The evidence of this witness runs counter to the 
autheri'iic evidence of P.W.3 who has stated that the loan 
Mela was organised on 24-11-1984 and on no other date. 
Besides, this witness was a supporter of Janata Party candi¬ 
date. Above all, R.W.6 Rabi Mailik has corroborated the 
evidence of P.W.3 and has stated that a loan Mela was 
org.'jnised on 24-11-1984 at village Krishriaprasad on behalf 
of Niali Block. This was the only loan Mela during Novem¬ 
ber and December, 1984, Loans were advanced to the 
selected persons. The Block Development Officer and the 
representatives of several banks were present and loans 
were advanced :o about 150 persons. He has denied that 
he delivered a speech to the effect that unlgss the applicants 
would vote fOr the Congress(I) candidate, loans will not 
ba advanced to them. He is a member of the Congress (I) 
party. Besides the above evidence, there ia no other evidence 
with regard to the loan Mela at Niah. If the evidence of 
P.W.47 and R.W.6 is taken out of consideration because 
of their partisan nature, the only evidence that is left behind 
is that of P.W.3 which does not at all establish the peti¬ 
tioner’s allegalion. 1 am, therefore, of the view that the 
allegation of a loan Mela being organised on 9-I2-I984 at 
Niali Block has not been proved. If this be so, there was 
no question of advancing loans to those persons who pro¬ 
mised to vote for respodent no. 1. 

48. 2(1) Distribution of blankets and utensils.—P.W.43 is 
the only witness who has spoken of distribution of utensils 
and blankets to voters in some villages. According to him, 
in the night of 20 12-1984 one Raj Kishore Nayak distri¬ 
buted woolen rugs and steel utensil* jn village Terundia 
and persuaded the voters to vote for respondent no. 1. In 
ci'oss-examinatioc he has admitted that he did not go round 
the rillage with Raj Kishore Nayak, but he heard from 
villagers that he had distributed woolen rugs and utensils. 
No witness has been examined to prove that woolen blankets 
and utensils were distrbuted in the other villages named 
in tire election petition, such as, Bada Amar Prasad and 
Chaurasi (Bhoi Sahi) imder Tulasipur Grama Panchayat, 
Parbatipu'’. Uchhupur and Nuasanstha (Harijan Sabi) of 
Uchhupar Grama Panchayat. P.W.43 was a aupporter of 
tile petitioner being his counting agent for Nimapara seg¬ 
ment. His evidence is partisan in character, as well as, 
hearsay. Therefore, without corroboration fiom indepen¬ 
dent sources his evidence cannot be accepted. Accordingly, 
in the absence of evidence, it cannot but he held that the 
ailegation of corrupt practice, such as, giving bribe in the 
shape of blankets and utensils to Ihe voters of several 
villages has not at all been established. 


49. 2(m) Sinking of tube-wells in villages at the instance 
of respondent no. 1.—With regard to the allegation of sink¬ 
ing of tube-wells as an election gift amounting to bribery 
in order to induce and influence voters of several villages 
during the process of election, only P.W.27 has been examin¬ 
ed. It is stated that at the instance of respondent no. 1, 
the Block Development Officers made arrangement of sink¬ 
ing tube-wells in different villages on several dates just prior 
to the date of ©lection. It is needless to say that there is 
complete lack of evidence with regard to part played by 
respondeat no. I in the matter of sinking of tube-wells. 
There is also no material that actually tube-wells were sunk 
in the viJtogcs on the date stated in the election petition. 
In the evidence P W.27 has stated that the petitioner came 
to the Muslim Sahi of village Uchhupur for his election pro¬ 
paganda. The people of the locality complalJed that 
although they gave him vote earlier, he did not make any 
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provision of drinking wntor. If he would iuKke such provi¬ 
sion tticn i. e people will vote for him. llcSpomlont no. I 
said that a tubo-well will be sunk in the Muslim hahi, iprior 
to iljc duiB pod and acltiallry 15 days befoie the date of 
poll, a lubc-svcll was provided in the Muslim Sahi. In his 
cioss-e.narainalion he has simei that the persons, who wwo 
iiisiallinK the tube-wi.ll, told nim on being a.sked that ut 
me iiisnince of rc.,pondent no. 1 they were sinking the tube- 
well. Ihey further said that they were private persons 
and weic doing the work after receiving money. They had 
been engaged by a conti actor. The evidence of this wd- 
neoj has not been corroborated. liven if his evidence is 
accepted, it will not prove mat responaeot no. 1 installed 
the tulc-wcll at his own expcnditiire because, no further 
evidence of the contractor or an-y other person eonncCied 
with the inslallaMoii of the lube-well has been adduced by 
the peiidofxer. liven if it is assumed that tube wcllg were 
insiaikd in many villages and it was so done by the Govem- 
ment ior the wedarc of the people, respondent no. 1 cannot 
bo involved with the piogrammc to his disadvantage witliout 
any pioof of having played a significant role for such insial- 
laiion in older to promote his election prospects. This 
allegation has not, therefore, been established. 


50. 2(ni A new morum road with boulder base.—No evi¬ 
dence having been adduced to prove this charge of corrupt 
practice it has not been established. 

51, 2 ( 0 ) Booth capture by supporters of respondent 

no. 1 .—ft has been alleged that several polling stations 
in Tiiiol, Erasiima and Hak.atpur segments weie captured 
at the instaace of respondent no. 1 by his .suppoaers. The 
details of the allcgadons have been stated in para 20 of 
the election potuion and the allegations have been denied 
in para 30 cu die written statement. In order to prove the 
allegations, the petitioner has examined himself (P.\V.55) 
and P.Ws.29 an(j 46 , So far as the petitioner's evidence 
IS concerned, it will appear that be haj no personal know¬ 
ledge of the booth capture. His knowledge was based on 
the infoiroation supplied to him by P.Ws. 29 and 40. In 
his peiuiojis to the Returning Oflicer (Exts. E and E|l) he 
did not mention about the allegations, P.W.29, w ;o js the 
Secictary the lauala Party of Tirtol segment, has -stared 
that in the poliiug .siation,s at Repurpatna, Krushaiianaiida- 
pui, Mul'jing and Cioradia, the polling agents of the peti¬ 
tioner were not allowed to enter inside, because Dliaroiananda 
Behcra had declared that if they do so they would bo 
assauhed. NarLyt.a. Kaul l ad also declared that the pollmg 
agents of the petilicner shall not be allowed to enter inside 
the pc-Uing staiious on the pain of fine and assault. As a 
result, the polling agents of the petitioner sat outside the 
polling stations, When he went to the polling station at 
Ki'u,shnaiiandapuv, be was told by the Janata Party workers 
W --0 were outside that the polling agents of the petitioner 
were threatened and were not allowed to take their scats 
ins de the polling italion. Tliey also infoimed him ihat the 
Congress workers standing on the verandah of the polling 
station weio compelling the voters to vote for respondent 
no. 1 on the pnin of futiiro harassment. When he Vvcnt to 
live polling .sta.iim of Repurpatna, he saw from outside 
that the polling .igents of the petitioner were not inside 
the polling station. The polling egents of respondent no. 1 
alone were inside it. They were compelling the voters to 
put the seal marks on the ballot papers in their presence on 
the space against the symbol of respondent no. I. In Mulsing 
DoUing station also he saw the same thing and further found 
that Dhannananda Behera was inside the polling station and 

Was compelling the voters to vote for respondent no. I, 

Aswini Mohanty, the polling agent of the petitioner of 

Mulsing polling station, told him that Dharmanandn Behera 
did not allow him to enter inside the polling station. The 
polling agent* of the petitioner of the polling station at 

Repu^atna were outside and gave him Identical information. 
Ho did not make any complaint before the presiding officers 
of the respective polling station*. P.W, 46 has stated that 
he was the polling agent of the petitioner In Karanjapur 
polling station of Kakatpiir segment. Madhabanand.-i M"d: li 
was the polling agent of respondent no. 1 in the same polling 
sttition, Ananta Kumar Das was the presi.iliii officer. Fifteen 
minutes after the polling commenced, about five persons 
belonging to the Congress Party named Anu Malik, Kunja 
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I’ariJa, Abakadi Muduli, Eiiuib.jnJhu Mallik and Sukadev 
Alallik came inside the poll-ug .station aud declared that they 
will cast their votes twice and saymg so forcibly drove the 
v.'itocss out of the polling station, f-ie came out of the 
poliiug station, but remaiued outs.de and came to know that 
the atoresaid person.? iinpei'Sonatcd a large number of voters, 
gave their signatutes in diticrcnt names, affixed the se.il marks 
against the .symbol of respondent no, 1 and put the ballot 
papers inside the ballot box. From his cross-examination it 
appears that he was making election propaganda on behalf 
ot the petitioner. P.W. 49, a Janata Party leader of the 
State, was in charge of election campaign on behalf of tho 
party in Tirtol segment. He has siatcd that on tho daie of 
poll in Kolar-Jaipur polling station nobody was willing to 
act as the polling agent of the petitioner out of fear, Never- 
thc less, he had to arrange two polling agents. Sometime 
titer when he came back to that poiling station, tbe found 
that those two polling agents had left on account of Ihieats. 
In Mulsing polling station the voters were in mortal fear and 
the polling station was not functioning properly. The same 
state of affairs prevailed in Birtol polling station. In cross- 
examination he has stated that he did not enter inside the 
polling stations. Ho did not remember the names of tho 
polling agents of Mulsing polling station. The polling agents 
were inside the jjolling stations. They did not come out. 


52. This is all the evidence adduced by the petitioner to 
prove his allegation of capture of some polling stations. 
P.Ws. 29, 46 and 49 were the supporters of the petitioner 
(P.W. 55) during tho election. There is no independent evi¬ 
dence to corroborate their evidence though it could be avail¬ 
able. The polling agents, who were actually threatened and 
were forcibly driven out of the polling stations to which they 
were as.signed by the petitioner, have not all been examined. 
Tlie presiding officer.? of the polling stations or the polling 
officers or some of them have nut also been exmained, The 
polling agents, as well as, tho witnesse.s did not make any 
written complaint before the presiding officers about booth 
capture. Above all, there is no direct link between respondent 
no. 1 and Dharmananda Behera, Narayan Raul and others 
to give the slightest impression that if at all there was booth 
caninre, it wa.s done at the Instance and with the knowledge 
and consent of respondent no. 1. As.suming some Congress 
Party enthiisia.sts exhibiied hlgh-hftndod behaviour in some 
polling sfalions and forced the voters to vote for tho Congress 
(I) candidate, even then for their action, knowledge or con¬ 
sent of respondent no. 1 cannot be attributed, Undoubtedly, 
booth capture in an election at the instance of a candidate 
is a very grave charge and a cornmt practice. Such a charge 
has to be proved beyond reasnn.able doubt. But considerat'on 
of the evidence adduced by the petitioner does not induce 
me to accent tho allegations of booth capture at the instance 
of respondent no. I to bo true. Therefore, the allegalions 
have not been established. 

53, After giving ray anxious consideration to the allega¬ 
tions of corrupt practices made by the petitioner against 
resnondent no. 1 and on scrutiny of the evidence both oral 
and documentary adduced by him. T am unable to persu de 
myself to believe that the cornint practice,?, which acco'dimr 
to the .settled princiole-] of law should be proved as crimi'i'il 
r->.or<',»q bevond re.asonable doubt, have not been ti proved. 
Therefore, these Issues relating to allegations of corrupt 
practices are decided against the petitioner. 

RECOUNT; 


54. The following issues have a bearing for the prayer for 
recount. 


Issue nos. 12, 13, 15, 16, 17, 18. 19, 21, 22 and 23, 

A large number of decisions were cited by the learned 
coun'cl for the parties with regard to the principle y/h:ch 
should weigh with tho Court before directing recount of 
>m»es. In the judgment in E.P, No. 6 of 1985'(supra) (ren¬ 
dered bv me on 4-3-1987). 1 bavr deah evtenso with *he 
mnciples starting from A.T.R. 1964 S.C. 1249, Ram -Sewak 
iBdav V, Hussain Kamil Kidwai and Others. The principles 
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have been summarised very lucidly in A.l.R. 1975 S.C. 2117, 
Bhabhi v, Shco Govind and OLhers, as quoted below 

“Thus on a close and carelul consideration of the vaii- 
ou» authorities of this Court from time to time it 
is manifest that the following conditions are im¬ 
perative before a Court can grant inspection, or 
for that matter sample inspection, of the ballot 
papers; 

(1) That it is importatn to maintain the secrecy of 

the ballot which is sacrosanct and should not be 
allowed to be violated on frivolous, vague and 
indefinite allegations ; 

(2) Tliat before inspection is allowed, the allegations 

made against the elected candidate must be clear 
and specific and must be supported by adequate 
statements of material facts, 

(3) The Court must be prima facie satisfied on the mate¬ 

rials produced before the Court regarding the truth 
of the allegations made for a recount; 

(4) That the Court must come to the conclusion that 

in order to grant prayer for inspection it is neces¬ 
sary and imperative to do full justice between 
the parties; 

(51 Tliat the discretion conferred on the Court should 
not be exercised in such a way so as to enable 
the applicant to indulge in a roving inquiry wiili 
a vie wto fish materials for declaring the election 
to be void ; and 

(6) That on the special facts of a given case sample 
inspection may be ordered to lend further assur¬ 
ance to the prima facie satisfaction of the Court 
regaroing the truth of the allegations made for a 
recount, and not for the puipose of fishing out 
materials. 

If all these circumstances enter into the mind of 
the Judge and ho is satisfied that these conditiens 
are fulfilled in a given case, the exercise of the 
discretion, would undoubtedly be proper." 

The other decisions are A.l.R 1966 S.C. 773, Dr. Jagjit Singh 
v, Giani Kartar Singh and Others, A.I.R. 1970 S.C. 276, 
Jitendra Bahadur Singh v, Krishna Behari and Others, A.l.R. 
1972 S.C. 1251, Sashi Bhushan and Others v. Prof. BaltaJ 
Madhok and Others, A.l.R. W3 S.C 215, Smt. Sumltra 
Devi v. Shri Sheo Shankar Prasad Yadav and Others, A.l.R. 
1975 S.C. 2R3, Boliram Bhalaik v. Jai Behari Lai Dhachi and 
Another, A.l.R. 1975 S.C. 376, Suresh Prasad Yndav v. Jni 
Prakash Mishra and Others, A.l.R. 1975 S.C, 693, S, Ba'dev 
Singh V. Tcja Singh Swalantra (Dead) and Others, A.l.R. 
197S S.C. 701. Ram. Snrat Singh v, Harisb Chandra Muhato, 
A.l.R. 1980 S C. 206, N. Narayan v. S. Semmalai and Others, 
and A.l.R, 1984 S.C. 396, Hari Ram v. Him Singh and Others. 

55. Besides the above decisions, I would profitably make 
reference to a few other decisions which are relevant for the 
purnose of this case. In A.l.R. 1961 Keiala 188 P. Kunju Raman 
v. V. R. Krishna Iyer, Vaidialinpam, J. (ns he then was) held 
that where there are pood grounds to believe that the counting 
of the ballot papers was not in order and that the final 
figures might have been affected by a likely miscount on 
the part of the Returning Officer and the voting is very 
close, for example, when, the successful candidate has 
succeeded only by a narrow margin of 23 \'otes, it is desir¬ 
able to have a recount. Tn 40 E.I...R. 281, Swami Raraesh- 
waranand v, Madho Rao and another, it was held that a 
mere allegation that the petitioner suspected or believed that 
there had been an improper reception, refusal or rejecrion 
of votes would not be stifficient for ordering Inspection. Rot 
no hard and fast rules could be laid down in this matter. In 
this particular case it was held by the Supreme Comt that 
the discovery of 49 votes out of a bundle of 50 voles in 
Khalsa .ttirasl sepment, if correct, would show thin the’c 
had been serious irregularities in the matter of counting ot 
votes at that pollinp station. The inepularbv allercJ wa.s of 
such a grave nature that in the interests of juftice it was a 
matter which called for scnitiny. Ultimately, inspection of 
the ballot papers of the segment was directed bv the Court. 
In A.l.R. 1975 S.C. 283 (supra) interpreting rule 63 of the 
Rules it was held as follows 


“Alok’s version receive full assurance from the circum¬ 
stance that even in the belated application Ex. D.W. 
13l2 no irregularity or illegality, whatever, in the 
Liiuntmg was mentioned; All that was stated therein 
was that the appcllaru was n.U saudied .with the 
counting and therefore wanted a lecount. It did 
not contain any ground o which a rccout. was 
.‘.eughti and as such, did not comply with the 

mandatory requirement of Rule 63(2) of the 
Conduct of Election Rules, 1961, which provides 
that after the agreement of the result of count¬ 
ing n candidate or in his absence his election 
agt nt or any of his counting agents may apply in 
writing to the Returning Officer to recount the 
votes either wholly or in part stating the grounds 
n.; which lie demands such recount. The whimsical 
a.id bald statement of the candidate that he is not 
satisfied with the counting, is not tentamount to 
a statement of the ‘grounds'’ within the contempla¬ 
tion of Rule 63(2). The application was thus not 
a proper application in the eye of law, It was not 
suprlomcnted even by an antecedent Or contempo" 
reneous oral statement of the author or any of his 
tigeiits with regard to any irregularities in the 
counting. It was liable to bo rejected summarily under 
sub-rule (3) of Rule 63, .ilso, That apart, it was 
presented al.xiut half an hour after tlio Rctm-ning 
Ofilcer had completed and signed the result sheet 
in Eoim 20. Sub-rule (6) of the Rule expressly 
debars the Returning Officer from entertaining an 
application for reccount at such a late stage. The 
Returning Olfleer had therefore, rightly rejected the 
application as belated. ” 


In A.l.R. 1975 S.C. 403, Ghana Singh v, Ch. Shiv Ram 
Vorma .and others, Krishna Iyer, J. speakii’.g for the Court 
oHserved that rule 63 of the Ruhs oblig.ates the candidate 
to sliffe the grounds on which he demands such account. A 
mere doubt or small lead or unspecified blcnish in the 
manner of the counting falls short of the needs of the said 
rule. Under he rule lire demand for recount may be rejected 
if it appears to the Returning Officer to be frivolous or 
unreasonable what is not reasonably grounded or seriously 
supported is unreasonable or frivolous. Suspicions of possible 
mischief in the proce.ss or likely errors In counting always 
Unger in the mind of the defeated candidate when he is 
shocked by an unexpeoed result. TTie Returning Officer ha,s 
to be careful, objective and sensitive in assessing the legiti¬ 
macy of the plea for re-running the course of counting. Vic¬ 
tory by a few voles may certainly be a ground to fear un- 
vvittliic er'or in cmint given other circumst'inces tcutUnn that 
w-ay. His Lordship administered a wise caution and observed 
that if the counting of the ballots arc interferred with by 
too frequent and flippant recounts by courts a new threat 
to the certainty of the pool system is introduced through 
the judicial instiminent. Moreover, the secrecy of the ballot 
which Is sacrosanct becomes exposed to deleterious uryinu if 
recount of voles is made easy. The best surmise, if it be noth¬ 
ing more than surmise, cannot and should not induce the indue 
to break open ballot boxes. If the lead is relatively little 
iindlor other legal infirmities or factual flaws hover around, 
recount is proper, not otherwise. In short, where the diffe¬ 
rence Is miscsoscopic, the stage is set for a recount given 
some plus point of clear suspicion or legal lacuna militating 
against the regularity, accuracy, impartiality or objectivity 
bearing on the origmal counting. Of course, even if the 
difference be more than microscopic, if there is n serious 
fllaw or travesty of the rules or gross interfe’-ence. a lluberal 
repeat or recount execise. to check on possible mistake is a 
fair exercise of power. To famish the coun'ing stuff u ith 
bias is easy for any party who divorces means from ends. 
When the challenger belong to the party in rower ■ heavv 
strain is thrown on the streuirth of the moral fibre of the 
election staff whose fearless integrrty is gnarantee of purby 
Of the whole process but whose fottimos, before and after 
elections, miiv be cast witb a uoliitcal ('overnmetb w-Iu’se 
keymen tpav snmeti'mcs take cllstnrb'nglv keen fn'erest in 
the outcome of elections .and cleciion nctillons. The '"'o'lrt 
should be vehtetant to land otiick credence to the mud of 
partiality .sluue at counting officials bv desperate and defeated 
candidates nlthotiah w'hat is more important is tbe .survlv^'I 
of the very democratic Insfltutinpq on which our Wav of life 
dciJcnds. In .\,LR. 197,': S-C. m (supra) inlo 6.1 of the 
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Rules again cam* up for interpretation and important cib- 
iervations were made. Kriihna Iyer, J. again apote for the 
Court and observed :— 

“The law regarding recount is, by now, well settled 
although defeated parties arc not disenchanted from 
challenging the validity of the count tnrough elec¬ 
tion petitions and persistent appeals. On the other 
hand, election petitions make averments manipu¬ 
lated to meet the requirements each new decision 
insists on. Even so, the facts of this case—not the 
merits of the claim—prompt us to make a pertinent 
observation. When tlie primary grievance of a party 
is error or other vitiating circumstances in the count 
and some ground not ‘frivolous or usreasoiiable' crusts 
many candidates trek, into the High Court complain¬ 
ing of ignored demands for a fresh counting, despite 
the existing guidelines in this behalf. The circum¬ 
stance* present hese constrain us to make some 
concrete observations on the subject at a later stage 
in the hope that election authoritie.s will respond 
sensitively on demand and reduce, by ready recount, 
the avoidable feeling of injustice of rebuffed rivcN 
in a close contest. The volume of election Ikigatiou 
may well shiing given more creative Imagina¬ 

tion and liberal ap-s.-oach in the cxe'cise of poweis 
tinder Rule 63 of the Conduct of Elcction,tRules, 
1961, instead of being rigid, resistant and indmcrcnt. 
A stitch in time saves nine,'’ 


Hifl Imrdship again cautioned and said :— 

"That largest democracy in the world, India, naturally 
ha* the most numerous electorate for a tcrnlorial 
constituency. Several thousands to a few lakhs of 
ballots for a constituency are polled and have to be 
inspected and counted in a rapid process : computers 
and like electronic devices which achieve in, a twinkle 
what manual eyes and bands take long hours to 
perform are denied to us due to under-dcvelopment 
and Indigence. But we have human resources in abun¬ 
dance, to sort out, bundle up, count, check scrutinize 
and so on. Our poll finale relies op human power, 
and judging by the millions of votes which have 
passed through the assembly-lino processes of mixiit;; 
bundling, scrutinising, counting and rebudling—what 
with mamoth numbers and continuous woiK -thc 
errors are microscopic. This tribute to Indian abilitv 
goes to the lesser level staff—the clerks and teachers, 
gay—who bear the machanical brunt of the Himala¬ 
yan labours. When colossal heaps of votes are 
processed, the tellers may make chance mistakes. 
Even computers arc not totally error-proof and, to 
err is linman. physically fatigued and bruin-fagged 
Bffi they may be ocasionally. Scrutiny by vigilant offi¬ 
cials and test-checks may be good but faded spirits 
cause slips. Complacent assumption of perfection, 
when the operation is gigantic, is a frailty of obnrate 
minds. That is why realism has induced Rule 63 and 
Issuance of instimcfions to returning officers, rooted 
In practical wisdom. Given lively realism and imagi¬ 
native understanding in the Retmning Officers, manv 
honestly sceptical and iegitiroately suspicious candi¬ 
dates who have lost the election may be stilled in 
their doubt by a recount, and the winnef, after all, 
has no vested interest, in error and cannot reasonably 
obiect. Such Is the interpretative perspective of 
Rule 63 which has wTonely been lost slnht of by 
P.W. 5, the Returning Officer, in the present case.’* 


Ultimately it was concluded thus :— 

"We frown upon frivolous nnd unreasonable refns?li of 
recount bif Returning Officers wlio forget O’e r-.rtt- 
date of Rule 63 that allowance of recount is net the 
CTceptioii and refusal is restricted to cases where the 
demand itself is ‘frivolous’ or ‘unreasonable’. These 
are strong words. The circumstances of each _ca-c 
decide. Where the margin of difference is minimal, 
the claim for a fresh count cannot be summarily 
brushed aside as [utile or trumpery." 


In A.I.R. 1980 S.C, 206 (supra) Faial All—J. Interpreted 
rule 63(3) of the Rule* and held :— 

"Moreover, the relief of recounting cannot be accepted 
merely on the possibility of their being an error. It 
is well settled that such allegations must only be 
clearly made but also proved by cogent evidence.” 

It was further held ;— 

“Lastly, the learned Judge was greatly influenced by iho 
fact that the margin by which the appellant suc¬ 
ceeded was very narrov'. This was undoubtedly an 
important factor to bo considered but rvould not by 
itself vitiate the counting of vote* or just fy re-ronnt- 
ing by the Court.” 


With the background of the principlee with regard to re¬ 
count, it is necessary to deal with the allegations made in the 
elccioD petition, demanding recount, 

56. (1) Improper acceptance of 501 rejected and iiivaliJ 
vote''..--rherc war, improper acceptance of 501 rejeejed and 
invai.d voles winch were counted in favour of respondent 
No. 1 as per details stated in Schedule 'A’ of the election 
petition. According to the indlsputed counting procedure, the 
counting supervisor and the counting officers cannot outright 
reject ballot papers during counting. If they cnteitain auj 
doubt with regard to one or more ballot papers which cannot 
be assigned to any particular candidate, they treat them m 
doubtful ballot papers which are kept in a separate bundle and 
sent to the central table for decision by the Assistant Reurn- 
ing Officer in charge of counting. Tjie Assistant Returning 
Officer in charge of counting makes a close scrutiny of the 
doubtful ballot papers before reaching a decision as to whether 
the ballot papers or any one of them should be assigned to 
a particular candidate or should be altogether rejected. In the 
process of counting in election, it is inevitable that from out 
of the doubtful bundle, ballot papers shall be assigned in 
favour of a particular candidate and some of them must have 
to bo rejected. In Schedule ’A’ the petitioner has indicated 
that 501 ballot papers In different segments were allotted to 
the account of respondent No. .J from out of the doubtful 
bur.dic. Tlie serial numbers of the ballot papers have not 
been stated. Statements in general have been made by PWs. 29. 
31, 3.5, 39, 41, 42, 43 , 44, 48 , 50, 51. 52, 53 and 55 about 
illegal acceptance and rejection of ballot papers. They did 
not however, file complaint in writing before the Assis’ant 
Returning Officer in charge of counting. As a matter of fact, 
some of the Assistant Returning Officers, who were examined 
Hs witnesses, have stated that they examined the doubtful 
ballot papers throughly in presence of the counting agents of 
the petitioner and as a matter of fact, rvritten complaints 
I'C'I not been ripj; before tbeni to the effect that there was 
illegal aceepance or rejection of ballot papera. 


57. It ■■vas pcinted out in course of argument by the learned 
counsel for the petitioner with reference to Part IT of Form 16 
in respect of many polling stations in Tirtol, Era's,-nn, Brlilda, 
Govindpur, Nimapara and Jagatsinghpur segments that a 
number of ballot papers were counted in favour of respondent 
No. 1 from out of the dontlfu] bundles (Exis. 85,35,37,25, 
21, 13 and many others). On m.ak!ng referenro to these docu¬ 
ments, it is imoosfible to form a definite oplninn that simoly 
because some bal'ot papers were counted in favour of res¬ 
pondent No. 1, they should either have been rejected or 
should have been counted in favotir of the petitioner. 

58, The most important aspect is that a candidate, who 
has lo-^t the election can verv easily set un a case anf rnake 
allecations that there was illegal acceptance and rejection 
of ballot paners. He can go to the extent of stating that such 
number of Ijallbt piipiirs which, according to him, should hate 
),eep reteclcd o" should have been counted in his favour, 
were ullirnntely counted in favour of the returned candidate. 
Not unlikely, he may also specifv the numbers of ballot 
pnners because they can verv easily be available from the 
serial numbers noted in Part I of Form 16, It is easy for him 
to set up w6ir;c“-se?, such as, his counting agents In support of 
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such a plesi If a cao4idate wts up such, a case should the 
Court accept the Same and hold that there is a prima facie 
case for recount ?;in my opinion, such allegations alone do 
not tentamount to proof of a prima facie case for recount. 
Otherwise, if in, evpry case such allegations are made, some 
imaginary particulars are furnished in the election petition and 
some evidence is adduced, there shall inevitably be an order 
tor recount which; is not consistent with the principle of 
secrecy of ballots. ; I am, therefore, of the view that the alle¬ 
gation of improper acceptance of 501 ballot papers from 
doubtful bundles in favour of respondent No. I has nor been 
established. 


50. Incorrect counting and totalling in Nimapara segment, 
wrong counting in Govindpur and' Tritol segment non-count¬ 
ing of 1392 valid; votes of petitioner in Govindpur seg¬ 
ment.—In Niroapafa segment the petitioner received 34,435 
votes, whereas, respondent no. 1 received 38,453 votes ac¬ 
cording to (Part 11 of Form 20 (Ext. 5). There is no evi¬ 
dence to show that respondent no. 1 had received 38,445 
votes, but it was wrongly recorded that he had received 
38,453 votes, thereby, wrongly counting 8 votes in his favour. 
In Govindpur segment the petitioner received 37,480 votes, 
whereas, respondent no. 1 received 28,396 votes according 
to Pan U of Form 20 dated 29-12-1984 (Ext. S). But 
from the revised result sheet dated 23-1-1985, the certifi¬ 
ed copy of which is Ext. D, it appears that the petitioner 
received 38,381 votes, whereas, respondent no. 1 received 
29,193 votes. Thus there is apparent discrepancy between 
these two result sheets (Exts. 5 and D) relating to Govind¬ 
pur segment. In Tirtol segment the petitioner received 
35,610 votes, whereas, respondent no. 1 leceived 44,496 
votes according to Part n of Form 20 dated 29-12-1984 
(Ext. 5). According to the revised result sheet dated 
23-1-1985 (Ext. D) i there is no cange. It is, (horefore, 
obvious that in respect of Govindpur segment, there was dis¬ 
crepancy in counting and totalling of votes. The reason 
for the discrepancy is on account of the fact that the ^otes 
secured by the petitioner and respondent no. 1 in respect 
of four polling stations, namely, 109, 110, 111 and 112 re¬ 
flected in Part 1 of Form 20 were not computed an<J taken 
into account in Part II of Form 20. When this mistake 
was defected and hhis results of the aforesaid polling stations 
were finally computed as per Ext. D, dated 23-1-1985, the 
difference of votes between the petitioner and respondent 
no. 1. was reduced ftom 1087 to 958. Therefore, apparently 
there was grave errbr in counting and totalling-of votes. 

60. It is, however, the admitted position that in polling 
station no. 98 of Nimapara segment 155 ballot papers were 
round short, whereas, in polling station No. 98 of Kakatpur 
.segment 155 ballot; papers were found in excess. The 
reason advanced lor; the above discrepancy is that at the 
time of counting, the ballot boxes of these polling stations 
were inter-changed. ! Though there could be a possibility' of 
inter-change of the ballot boxes because the ballot boxes 
of Kakatpur and Nimapara segments were kept in one 
strong room and the polling stations carried identical num¬ 
bers at Pliri, yet it exhibits gross carelessness of the officers 
charged with safe oistody of ballot boxes and those in 
charge of counting jwhich resulted in .shortage and excess. 
To ac'd to this, P.W. 3, the Assistant Retiirnina Officer of 
Kakatpur segment, has stated that if was not possible for 
him to say in what cjrcumstance.s 155 ballot papers were 
found in excess from polling station no. 98 of Kakatpur 
segiront. It seems to be a gross irregularity giving rise to 
suspicion. 

61. P.W. 8, the Assistant Returning Officer of Govindpur 
segment; has stated in his evidence that in polling station- 
no. 86 of Govindpur ^segment 687 ballot papers were found. 
P.W.21, the Assistant Returning Oflioer of Erasama seg¬ 
ment, has stated in his evidence that from the ballot box 
of polling station no. 86. 664 ballot papers were found. 
There was di^repancy of 14 ballot papers which wer^ 
missing from the ballot box. P.W.II, the Assistant Return¬ 
ing Officer of Jag'atsirtghpur and Balikuda segments, has stat¬ 
ed that the certified TOPy of Part I of Form 16 of polling 
station No. 76 .shows: that 700 ballot naners were issued to 
the Presiding Officer.: He returned 166 ballot papers. 534 
ballot papers were used. The certified cony of Part II of 
Form 16 (Ext. 24) 'shows that 542 ballot papers were 


found in,the ballot box. There, was, excess of 8 ballot 
papers according to the said document. Similarly in polling 
station no. 4 of Jagatsinghpur segment the certified copy 
of Port II of Form 16 shows that there was excess of 10 
ballot papers. Even the Returning Officer (P.W.l) on re¬ 
ference to the certified copy of Forna 16 of different polling 
stations has stated that excess or shortoge was noticed. Ic 
this way, there was shortage or excess of ballot papers in 
different polling stations. 

62. Several discrepancies were found In Parts I and II of 
Form 16 of a large number of polling stations. Some of 
them are illustrated below ;— 


Polling station No. 

Ballot 

papers 

used 

Ballot 

papers 

to be 
found in 
the ballot 
box 

Ballot 

papers 

actually 

found 

1 

2 

3 

4 

1. 91-Kosti L.P. School 

(Tirtol segment) 

460 

459/458 

455 

2, 103-Kaotapada U.P. 
School (Jagatsinghpur 
segment) 

456 

456/455 

458 

3. 21-Duadia U.P. School 

(Erasama segment) 

550 

550 

551 

4. 86-Ghangalia Temp. Shed 
( Erasama segment) 

673 

673 

664 

5. 144-GodaM.E. School ' 

(Erasama segment) 

. 616 

616 

615 

6. 76-Borikina L.P. School 

(Balikuda segment) 

534 

534 

542 

7. 4-ICalantilca U.P. School 

tJagatsinghpur segment) 

479 

478 

488 

8. 88-Patenigaon U.G.M.E. 
School (Jagatsinghpur 
segment) 

557 

557 

555 


63. P.W.l, the Collector, Cuttack, was the Returning 
Officer of the Jagatsifighpur Parliamentary Constituency. 
He was examined and cross-examined m detail from which 
it can be gathered that he has a thorough knowledge of 
the electioHi law, rules and practice- and had managed 
the general election with . thoroughness and ability. 
In his evidence he was candid enough to make certain state¬ 
ments apparent on the face of the record wtihout making 
the slightest attempt to concern anything. The statements are 
worth quoting, because they have a great bearing on the 
question of recount. He stated : 

“In polling station No. 21 Duadia U.P. School in Ersama 
segment, there was excess of one ballot paper more 
than what should have been found in the ballot 
box according to the certified copy of form No. 16. 
In polling station No. 146 Anuri in Ersama segment 
there was excess of one ballot paper than wfiat 
should have been found in the ballot box according 
to the certified copy of form No. 16. In polling 
station No. 158 of Erasama segment there was excess 
of eight ballot papers than what should have been 
found in the ballot box according to the certified 
copy of form No. 16. In polling 'station No. 76 
Borikina L.P. School in Balikuda segment such 
excess ballot paper was 9 in number as would 
appear from certified copy pf form No. 16. In 
polling station No. 4 Kalaritika U.P. School of 
Jagatsinghpur segment such excess was 10 ballot 
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papers as would appear from the certified copy of 
form No. 16. 


.XX XX .XX 

.XX XX XX 

In potli.iji staOon No. 72 Kua-rndn in Kakatpur .".icnient 
there was excess of one ballot paper as I see from 
certified copy of foim No. 16. With regard to 
polliri.!{ station No. 98 Fakir Patna U.P. School in 
Knkatour segment there was excess of 155 ballot 
papers than what should have been found in the 
ballot bo.x as I see from the certified copy of form 
No. 16. The fact th.at excess ballot papers were 
found in the ballot boxes were not brought to my 
notice before the declaration of the result, 

XX XX XX 

XX XX XX 

I came to discover from form No, 16 of some potl'ng 
.stations of GovinJpur segment before 23 1-19S5. 
If it would have been brought to my notice that 
there was excels of large number of ballot papers 
before declaration of the result, I would have 
tnade an enquiry and only after ennuii v T would have 
signed Ibe paper relating to the declaration of the 
rr'iult. The .\sEi5tant Returning Ofllccrs did not 
biinc to my notice about discrepancies in part 2 of 
form 16 compared to part 1. 

X.x XX XX 

XX XX XX 

By looking at form No. 16 of Polling station No. 98 of 
TCtV.atpiir segment of the tvitiucd copy I do not 
find anv mistake in Britlfmetical calculation. I have 
b^en shown the certified conies of Parts I and TI 
of form No. 16 of tlie following polling statkm.s. 
Comparing Part I with Part Ifl notice the following 
discrepancies in the number of ballot papers by way 
of shortage which nie-'ns the shortage of ballot 
papers found in the ballot box ;— 


No. of polling stations 

m j. ~rv 

84 Fisamti 
86 Pvsama 
14.1 pr.suma 
2 Dalikuda 
84 Ealikud.H 
90 Bolikiida 
111 Ba'ikudn 
131 Balil.uda 
27 Jagatsinghpiir 
31 .Tagatsinghpur 
24 Jogmsinghpur 
86 Jugntsiughpur 
88 .fagatsiuglmur 
95 J'l-Tnlsingbpiir 
139 laputsingbpur 
86 Gnri^doui 
9) (Jovindpur 
121 Govindpur 
98 Nim.apara 
3 Knkutpur 
J9 Kakalpui' 


Nos. of ballot paper 
found short 

"~2 

1 

8 

1 

1 

1 

1 
1 
1 
1 

1 

1 

2 
1 
1 

10 

1 

1 

155 

11 

1 


1 


45 Kakatpur 
51 Kakatpur 
57 Kakatpur 
102 Kakatpur 
120 Kakatpur 
136 Kakatpur 
149 Kakatpur 

With regal d to the controversy df 155 ballot papers he 
stated ;— 

“I was not aware of missing of ballot papers except one 
case. So the question of making an enquiry did 
not arise. Had it come to my knowledge that 155 
ballot papers were missing in respect of one i o'iing 
station prior to declaration of result. J' would not 
have declared the result. It was the duty of the 
Assistant Returning Officers to have brought to my 
notice in case of missing of ballot papers in large 
scale.” 

He tried to explain the position in the following manner ;— 

“With regard to polling .st.ation No. 88 Fakh Patna 
U.P. , School in Kakatpur segment there w.is excess 
of 1.55 ballot papers than w'liat, should have been 
found in the ballot box, as I see from the certified 
copy of Form No. 16. Tlie fact tliril excess ballot 
■p.uDcrs were found in the ballot boxes were not 
brought to my notice before the declaration of the 
result. But after declaration of the result, a few 
cases of Govindpur segment where there was excess 
.of ballot papers were noticed by me after cursory 
check of Form No. 16. If the Presiding Officer 
of n parili'iilar polling station^ makes a wTong cal¬ 
culation. then there is possibility of finding excess 
ballot papers, The calculation means drithmatic. 
In order to find out if excess ballot papcis have 
been found and noted, the mode, of calcuhition 
W'onid be verification of the unused ballot papers, 
connter-foils of the u.scd b,sllot papers, lire reg'ster 
maintained by the Assistant Returning Olli -ers 
showing issue of ballot papers to the Presiding Ofilcer 
of each nolling station and the register mnmtnined 
in the office of the Returning Officer showing deli- 
x-ery of ballot paire.'s lo each Assistant Rciurning 
Officer. T did not consider to make any enquiry 
w'ifb regard to the few and negl'gihle numher of 
excess ballot pa-'crs which T r.am- to discover from 
Form No. 16 of some polling stations of Govindpur 
•■(■gnicnt before 21-1-1985, Tf it would have hem 
brongh* to mV notice that there was excer^ of large 
number of ballot papers before dec’arafinn of the 
re up. T v'on'd have n-.ade an enquiry ,ind oulv 
after enqiuh y f would hm',;. >tigi'cd tlie paper relating 
to the declaration of result." 

W tli regard to the correction of the result he :ta‘ed — 

"1 did^ not pive iiny notice to the candidxies concerned 
with regard to correction of the artlimctical errors 
as thf> result which had been ilcclprett was not 
rn.atcriallv affected. T intimated of this fact to the 
Chief Electoral Officer and the plcciion Commis¬ 
sion." 


64 P5/V-13, the Assistant Returning Oflko- of Knl.ii.'nur 
segment, mad* th* following .statement with regard to polling 
station No, 98 Fel'iitpur ;— 

“From the certified conv of Fxt. 12 which is Form No. 
16 of polling station flo. 98 Kahminir, i| appears 
from part [ that 702 haPot paper.- wen- i.s.neci bv 
the P-esiding Ofiicer. From Part IT. it appear^ that 
857 ballot papers were brought out from ih* bafiot 
box. The CountimT Silpcrxisor of poIFnv ft-sCon 
No, QR Kakatpur d’d not fill up tlie cr.'nmn jp Part 
ir of Rxt. 12 as to ''‘le'i'cr the tot.at nurnber of 
ballot papers .showm against item No. HI tallied with 


2 

1 

1 

1 

1 

1 

1 

2 ” 
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the total shown acairtst item No. 5 of Part 1 or am 
tliscrcpancy was noticed between these two. Ai- 
thongh 1 aiened Pan 11, 1 also did not nil up the 
column. 1 cannot .say in what circumstances la- 
ballot papers were found in excess trom the ballot 
bos of pollmg .station No. 9S Kakatpur. 

65. PW-43, the counting agent of the pcliiionci m the 
central table of Nimapara segment, stated :— 

“With regard to the shortage of 1J5 ballot papers of 
polling station No. 9K ilhodar, 1 made oral objec¬ 
tion and also otfclcd a written ohjectiou to the 
A- sistant Keairnmg Officer in cha ge of counting 
lo make a proper cmju.ry, but he d'd not cnleilam 
iny oral objection nor accepted the written objeCiion. 

1 ,c showed me 10 or 12 ballot papers t om the 
hncks dc of whicTi 1 found from the seal that the 
as'-emtilv segment No. 53 and the pollipg station 
No. 98 were mentioned.’’ 

6 i. PW-ll, (he Assistant Returning Officer of Jagatsiiieh 
pur segment, .slated 

“When all the bundles are brought to the table of the 
As.s.'stant Reluming Officer it is not neccsijniy for 
him to count the ballot papers the bundles in respect 
of each candidate and accordingly I also d'd not 
count .’’ 

This statement is agnin.st a specific provision in the Hand 
Book of the Returning; Officers which runs as follows - 

“To ensure further accuracy in the counting of votes 
5 % of the total number of bundles of valid ballot 
papers of the different contesting candidates shall be 
counted at your labie.” 

67. It is now relevant to refer to some more decisions. 
In 40 E.L.R. 281 (Supra) it was held that di.scovery of 49 
votes out of a bundle of 50 in the Khulsa Jurasi segment, 
if coriect, wotdd go to show that there had been very serious 
Laehanna Naidu and others, it was held that shortage and 
larity was of such a grave nature that it called for sciutiny. 
in l.L.R. 1972 Cuttack 439, Na la KurtiniupniK.iilii v Dtin nii 
I^channa Naidu and others, it was hold that shortage and 
cxce.ts of ballot papers m some places cstabbsh a pfima facie 
c;tsc foi lecounting. It was, however, held in l.L.R. 1978 
(1) C’ultack 164. Inja ,V’eiikata Brio v. Bijov Kumar Jena 
and others, that br sk counting as such, is no ground to vacate 
tlic declaration of the result, In A.l.R. 1975 S.C. 1863, Bona- 
p al; Das V, Rajendra Chandra Mardaraj Harichandan and 
oihe's, it was held Hint error in entering rc.sults of counting 
in Form No 20 itself is a giound to allow recounting. In 
2b E.1..D. 136. Jainarainlal Aganval v. Nand Kumar Dani 
■and others, it w.i.s held that mi.stakes in the final result sheet 
Ilf counting is prinia facie evidence which entitles the peti¬ 
tioners to have the ballot papers inspected and examined. 
In 42 F.L.R. 198, S. N. Mi.srn v. Dr. Ram Manoliar T.ohia 
nnd others, it wav held that when Part II of Form 16 docs not 
correctly represent the result of counting, the final result 
sheet in Foim 20 which is prepared on the basis of Part 11 
of Form 16 is bound to be wrong and the correct position 
cannot be ascertained un'ess the ballot paoers are inspected 
and recounted. Tn A.l.R. 1984 S.C. 654. D. P, Sharma 
■r. The Commivsnmer and Returning Officer and others, there 
was discrcDfincy only relating to 20 ballot papers only wh'ch 
was not of much significance compared to the large number 
of votes polled in the election. It was, therefore, held that 
compared to the magnitude of the votes ca't. the d've epancy 
as regards the excess ballot p.apcrs found in the ballot box 
was too insipnificani, It was. however, obsen-ed that dis¬ 
crepancy wlOch ncfta'nv to find'ng of cxces.v ballot paircrs 
from the b;' 0 o' hnx over and above those which had been 
\nuSd tind nsevi b\- the voters wsnild undoubtedly be ver 
serious. It w'as noticed that it was not unlikely that some 
vote s walked out of the polling stations nlop'’ with hallot 
nanerv issued t 6 them without e.ivirng them in the ballot 
box. 

68 . On 29-12-1984. the petitioner filed notifions tFxfv. F 
and E/I I for recount pointing oiil several irregularities In 
respect of counting of ballot paner.s. Some of those .grounds 
have also been token in the election petition, such as. improper 

439 01/88--3 


acceptance of invalid ballot papers in favour of re.vpondent 
No, I and rejection of valid batiot papers past m favour of 
ihe petitioner, 'ihe Relurnmg Officer, however, rejected the 
pctilion.s for recount by his order (E.xt. F). 'this fact is staled 
only to indicate that the petitioner seriously doubted the 
counting of ballot papers. In view of the narrow maigin of 
votes and the mistakes in counting, as well as, the prmciple 
refeneJ to cmlicr, it was a fit case for di.ecting recount by 
the Returning Officer under rule 63 of the Rules, 

69. The ufoiesaid statements and evidence siiow that there 
was sho.lagc and excess of ballot papers which is indicative 
of the fact that there wa.s gross iircgiilanty in coiint.ng. 
Undoubtedly, there could be a few antlimctical e lors itt 
counting, but not to the large extent illust ated by this case. 
B.rors and omission.s in counting and missing of ballot papers 
are facto s which materially affect the result of the election- 

70. One of the confent.'ons advanced by the learned counsel 
appe.'iring fo." the petitioner was that the counting officers 
were completely e.xhausted because they were cng.igjd itt 
counting 0 / ballot papers continnou.sIy for about 24 hours. 
Tliat is whv they committed several mistakes in counting. 

It appears from the evidence of PW-IO, Sri N, K. Parija, 
As.sistuni Retirning Officer, who was in char go of election 
of B.ilikuda. Tiriol, Erasama and Jagatsinghpnr .segments, 
PW-U, Assistant Returning Officer of Jagatsinghput and Ball- 
kuda segments and PW-2I, Assistant Returning Officer of 
Tirtol and Erasama segments that the same set of counting 
officers we e employed who continuously worked for cbout 
24 hours. None of the counting agents has, however, been 
examined to prove that the counting agents were overworked 
and so there w.a.s poss'bilitv of committing mistakes In count¬ 
ing. It is common knowledge that once the process of 
<'oiin|iiiy s'r'-*v, it cont'mi'.’s ti'l the end m’d fo- ‘■iisfainctl 
counting, officers having stamina are invariably selected. In 
any event, there is no clear proof that the counting officers 
lacked sfam’na .ind being ovo'wprked comm'tt»d errors. 
This contention, therefore, does not stand for judicial scrutipy, 

71. Government officers were influenced by respondent No. 

1 lo take away val'd votes cast in favour of petitioner and 
pul .spurious ballot papers. 

ft is true that ."cspondent No. 1 was a sitting Member of 
the Pari ament of Ihe rnline party. Rut there is no c'inching 
evidence that he had influenced the officers entrusted with 
s.ifp cus'odv of the ballot boxes so (is to rlandcstinelv inter- 
fe’c with the ballot boxes for taking away val'd votes cast 
■‘n f.-ivoiii- of the pfiilione- in order to decrease F''; total 
number of votes. General allegations to this ctrccl tiro 
based on tticre suspioAns which cannol take the nice- of 
m-oof. .Siini'nrly, the'e is no posit’vc mpof that resnondont 
No. 1 Pip spurious b.'’ffot papeix info ballot boxc.s so as t 6 
increase tli<- inmiber of votes polled bv him Details staled 
'n .Schedules ‘U’ and ‘C' lo the fibove effect seem to be his 
conjectures. 

22 , l earned counsel appearing for both parties wanted 
some issues to bo rectut at the fep-end of hearing of the 
CMC, 1 do not. however, conside ■ h necessarv to recast 
Ihe is.snes. because the points which the Icarn-d coimrd urged 
with reference to the proposed issues have been covered by 
the discussions made on the existing i.ssucs. 

73. T thus find that several mi.sitke and omissions crept 
into the records of the counting of ballot papers so much 
so that the Returning Officer fP.W, I) was himself convinced 
that had if been pointed out tn him fh.it there w'cre mistakes 
m the result .sheet, he would have made further emjuirv and 
■would not have declared the result. It also so happened that 
after declaration of the result, he corrected Ihe figures in 
the result sheet, whereby the morgin of difference of s'ote« 
between the petitioner and respondent no. 1 was reduced from 
1087 to 958, Considerinp the fact that the total number of 
votes polled was 5.54,523. the difference of 958 votes wm 

'lot high mtitt heinr the onsilinn the 'r csKiffil' '-onchi ifin-n 

is that the petitioner has been able to make out n prima facte 
ca.se for recount of the ballot paners of T-JmmtsinBhpnr 
Farliamcotary Constituency. It has been rightly held by the 
Supreme Court and repeated by this High Court that secrecy 
of the hallot is important, but doing justice is undoubtedly 
more important 




106 


THE GAZETTE OF INDIA : MARCH 12, 198S/FHALGUNA 22, 1909 [Part 11— Sec. 


74. Atx:ording to Mr. R. Mohaaty, learned counsel appear¬ 
ing for the petitioner, the votes secured by respondent no. 1 
alone should be recounted, wheicas, Mr. G. Rath, teamed 
counsel appearing for respondent no, 1, urged that in case 
this Court will direct recount, the votes secured by the pe.i- 
tioner, as well as, respondent no. 1 should be recounted, 
beoauae a petition for recrimination untler section 97 of the 
Act has been filed by respondent no, 1. The contention of 
Mr. Rath must pievail. According to the sctlled position of 
law, since respondent no. 1 ha.s recriminated, the votes polled 
by the petitioner, respondent no. 1 and tbc rejected votes 
should be inspected and recounted. It is not necessary, to 
recount the votes polled by the other candidates, because no 
dispute has been raised by the parties in respect of the samc. 
.Tn this connection, reference is invited to S.bR. S.C. 

1 1 ZOO. .iobur S ii'.th . ficnOa La!. 'i.Lf’, iV7f b.v ll'nZ Ram 
Avtar Singh Bhadauria v. Ram Gopal Singh and Others, and 
A.I.R. 19R5 S.C. 150. Bh.ag M:il rh. Prabhn Ram and 
Others. 


75. Issue nos. 1, 2 and 3. 

These three issues were not seriously pressed at the lime 
of luijuiji Viguiiu'.ur, I uc cii_vilun ixtii.ou is im. .'kicIi; 
be dismissed under section K6 for npn-complianco of xcclions 
81, 82, 83 and 117 of the Act, nor in it barred by law of 
■limitation. The issues are decided accordinijy. 

76. The issues which have been left out shall arise for 
consideration after recount of the ballot papers and are 
deferred for the time being. 


77. Havmg taken, a decision tor recount of the ballot papers, 
t direct that there shall be recount of the rejected ballot 
papers and those secured by the petitioner and respondent 
no. 1. The Returning CMcer of 7-JagalsiDghpur ParliamentaTv 
Gonstitueucy and the District Election Officers of Cuttack and 
Puri districts shall produce the ballot papers of the above 
category of all the polling stations of the aforesaid consti- 
tuctiL'y br-lore the Rcgisttai (Judicial iof Uus Court along 
with ihe ballot paper accounts in Forms Ifi and 20 and all 
connected papers within 10 days hence. The recount shall 
take place in the High Court promises in a closed and pro¬ 
perly guarded room. The Registrar (Judicial) shall take the 
help of as many Assistants of tbc High Court ns he would 
deem proper for the purpose of speedy recount. TTio District 
Election Officers shall remain present personally and render 
iiccessay assistance throughout the recounting period. The 
Returning Officer shall also be free to remain present at the 
time of recount. The petitioner and respondent no. 1, learned 
counsel for both parties, one at .a time, shall be free to remain 
present at the time of recount. No olhcr nersons shall be 
permitted to enter inside tbc room vn'thont specific permisSinn 
of the Registrar (Judicial). Soon after the iceonnt is over, 
the Registrar (.Tudic'al) shall furnish his cprirt ic the 
If the Registrar (Judicial) wiB consider any ballot paper or 
ballot napers to be doubtful or controversial and he will not 
be able to determine as to in who'c fa'on- I'l’ '.'ivc shall 
be counted, he shall keep them separately in a scaled cover 
for the Court's scrutiny. The sealed cover m.ay contain the 
veals of the parties and the Retnrninn Officer/nisfrict Flection 
nfficers. After recount, the rest of the ballot raper' shall he 
1 cpi in senh'cl pac'bcts ffinxes for safe custody. 

.Sd./- K, P, Mohapatra 

(Irissa High C'ourl, Cuttack. 

Dated. 14th May, 19R^, 

18th November. 1987 


78. Issue nos, 4. 5 and 7. 

'rhese' issties wem reserved for decision after recount of 
!he ballot papers of both the petitioner and respondent no, 1. 
After recount these issues Were Pot pressed, berru'se ther'- 
seems to be no o>:caeit)n nPr' ariv necessity for trial and hear¬ 
ing of the recrifninafion petition! ' 


79. Issue nos. 8, 14, 24 and 25. 

Rcgi.strar (Judicial) was directed to recount the ballot papers 
cast in favour of respondent no. 1, as well a* the petitioner, 
with .he help 111 a laige number of Assistants of the HigJi 
Coiurt and in the presence of the parties and/or their agents 
and counsel. The officers of the District Election Office mid/ 
■ir representative of the Returning Officer were also present, 
the lecouming report of the Kegislrar (Judicial) along with 
day to day records of recounting, all of which form p.irt of 
the record, show that lot of labour and perseverance went into 
,hc recounting process which took qiinc a long lime. Each and 
every ballot was thoroughly scrutinised, with regard to the 
dispuie ballot papers, the counsel of the parties were also 
' Oil, iPcU „.u. -ncr .jpaiion (.,buun-;d. Al ihe i.pir. oi ..canin, 
..IC L.inicU coiu.vjI appearing fo- ho.h parties d-d lua m tU- 
Icavi d-iiibi ihe fairness of the recount, 

SO. RcgLstr.ar (Judicial) after recount reported ihat the 
ticcured 2,60,813 voles and respondent no, 1 secured 
-Al,3g6 votes, the difference being 573. He could not decide 
about 1500 ballot papcr.s and referred the Same for Court's 
scrutiny. All these ballot papers were scrutinised in Court in, 
the presence of the learned counsel for the parties. After 
scTitlmy, 240 ballot papers were counted in favour of the 
petitioner and 468 ballot papers were counted in favour of 
respondent no.1 who is also entitled to the benefit of ,S9 
postal ballots' lo be counted in his favour. Thus the petitioner 
Iinally gels 2,61,053 votes and respondent no.l gets 2.61 854 
votes plus 59 postal ballots, total 2,61,913 the difference 
being 860. 

After recount, the petitioner filed a petition for 
amendment of the election petition mainly on the following 
'-i. cf ground : 

(1) 'fwo hundred ballot papers which had been rejected 
and kept in the rejected bundle were counted in 
favour of respondent no. 1 at the time of recount. 

(2) Eight hundred ballot papers which had been counted 

of the petitioner were rejected for double marking 
of the seal although .at the time of origius! conin 
there were no such double marking of the seal. This 
was a Mispifiotis circumsinnce.s, 

'.G 'I.h.,' ballot bo\ oi )>olling vuuivin No. 98 Nimapaia 
Assembly Segment did not contain the seal and seems 
to have been tampered with. Therefore, all the ballot 
papers found In the box are liable to be rejected. 

82. Amendment petition was rejected after bearine both 
partiM by order dated 20-10-1987. bin the learned coun'cl 
(or the petitioner was permitted to raise the points at the time 
or argument after scrutiny of the disputed ballot papers. 8o 
tar as the first two ground.s arc concerned, they were noi 
.ivailaWe to be agitated after the. recount. When recount of 
vme.s takes place, parlies are bound to pain or lose, he atise 
officers engaged in the recount scrutinise each ballot paper 
w-ith more than ordinary care and in case of doubtful ones, 
consultations t,akc place betw'een tbc recounting officer and 
the '■cwMel of the parties. It wa.s unfortunate that the petitioner 
lost 800 b.al!nt papers. May be. they had been wrongly counted 
-f fa'''our. So far as the third around is concerned, cvrn 
if the ballot napers pf this polling station are excluded from 
considcmtion, the ultimate result will r'ot ti'f in favo„r of 
!nc netitioTicr. 1 bereforr, this prnuntl is inconscquentinl, 

83. It i<; significant to pomt out that when- Ihe result w;is 
announced and respondent no. 1 was declared elected, there 
was a difference of 1087 votes. The returning officer not’ced 
eome miistakes and himself made -t calculatmti and made 
necessary correction, on 23-M9R5. Aecordlno to his calcuhi- 
tion the difference was reduced to 958 votes. After recount 
Ihe difference is found to be 860 voTv, Therefore, resnondenf 
no. 1 is declared to have secured maioritv of vote.s.' Cems"- 
Quenlly the election petition is liable to he dismissed. 

84. TV'o siimificant fadors came to Febt ..r the time id 
'be recount. The first is that ,1 hirnr niirrilTytr |■)f vo*^j-, 
not know how to cast their voles and nut the '-cal mnTks 
at wronit nlaces. As a result, a large number of baij^t cape-s 
are rejected', Tf the voters are able to cast them votes rre- 
perlvj -n many cases result of election w.ouM s- differert. 
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No effort seems to have been made to educate the illiterate 
voters both in urban and rural areas prior to the election 
as to how they should cast their votes correctly. Even the 
candidates who seriously contest elections and reach almost 
cvcij jiocit and loiucj ot 11 . 1 . 1 , c.iuaiiiucncy inimg.i propa¬ 
ganda do not ,-iitach anf' miitoitancc io tins iinpoitauL as|.c^;. 
Por this reason one or 11101 c ol them perhaps lose and suffer, 
because difference of a few votes tilts the balance in elections. 
The second surprising aspect is the carelessness of the presid¬ 
ing and the polling officers. In many ca.se.s it was found that 
the rubber seal was missing. What appeared on ihc Oallot 
paper was just a smudged impression of the ink over the 
election symbol. The learned counsel for the parties explained 
that this was due to removal or loss of the rubber impiession 
of the .seal containing the arrow mark. It was unfortunate 
that the ofEecrs-in-charge of the polling statioas did not 
notice this aspect and even if they noticed, they did not 
attach any importance to it. I hope and believe that the 
Election Commission of India and the Chief Electoral Officer 
of the State will lake notice of these two aspects for taking 
suitable remedial measures. 


85. Before parting with the case, I must record that the 
learned counsel M/s, Ranjit Mahanty and Bidyadhar Mishra 
appearing for the petitioner, and M/s. Gangadhar Rath, 
B, B. Mohanty and S. K. Das appearing for respondent no. 1 
were not only helpful and cooperative to the Court, but 
also exhibited the rare qualities of fairness and dignity in 
conducting the cases of their respective clients, both of whom 


arc well known political personalities and held high political 
offices in the Centre and the State respectively. The parties 
themselves were present in, Court on most of the dates of 
hearing and conducted themselves with dignity without slight 
exhibiiion oi ujeic ul..■. oi I'niicuur. in mi elc:oo'i, u r.a'iy is 
bound to succeed and consequently his rival is bound to lose. 
In a case in Court, similarly one of the parties is bound to 
succeed and his adversary is bound to lose. Finally so far 
as this Court is concerned, the petitioner has lost. 

1 commend the hard work and perseverance of Sri S. K. 
Mishra, Registrar (Judicial^ of this Court aud his officers 
who took great pains in making the recount with thorough 
scrutiny without being swayed away by person or political 
Lon.sidL-rai-i it.. 


86. In the result, the election petition is di.smissed. Cost 
of Rs. 5000 (Rupees five thousand) is awarded in favour 
of respondent no. 1 which he can partly recover from the 
security deposit. 

Sd./- K. P. MAHAPATRA 

Dated, 18th November, 1987. 

[No. 82/0R/(1/85)/87] 
BAEWANT SINGH, Under Secy. 
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